
IN THE CIRCUIT COURT OF THE ELEVENTH JUDICIAL CIRCUIT
IN AND FOR MIAMI DADE COUNTY, FLORIDA

CIVIL DIVISION

MIRTA DIAZ-MORIN, as Personal CASE NUMBER: 17-CA-003423
Representative of the Estate of 
EDUARDO RIVERO, Deceased,

Plaintiff DIVISION:  CA 32
-v-

ESTATE OF JOSE FERNANDEZ,
a/k/a JOSE DELFIN FERNANDEZ
GOMEZ, Deceased,

Defendant.
______________________________________/

MARIA ELENA TERAN and EMILIO CASE NUMBER: 17-CA-003426
CESAR MACIAS, as Personal
Representative of the Estate of 
EMILIO JESUS MACIAS, Deceased,

Plaintiff DIVISION:  CA 32 (Consolidated)
-v-

ESTATE OF JOSE FERNANDEZ,
a/k/a JOSE DELFIN FERNANDEZ
GOMEZ, Deceased,

Defendant.
______________________________________/

GENERAL STATEMENT OF FACTS
IN SUPPORT OF DEFENSE MOTIONS

AND INITIAL RESPONSE TO PLAINTIFFS’
MOTION FOR DISQUALIFICATION 

OF DEFENSE COUNSEL 

COMES NOW the Defendant, ESTATE OF JOSE FERNANDEZ, a/k/a JOSE DELFIN

FERNANDEZ GOMEZ, Deceased, by and through the undersigned attorney, and respectfully

submits a factual rendition predicated on sworn testimony, exhibits and documents thus far made

part of the process, in support of affirmative motion practice and as part of the response to a



previously filed motion for disqualification pending before the Court.

I.  PRELIMINARY STATEMENT

In this submission a factual presentation is made relying in part on documents so far

exchanged in discovery, produced by subpoenas and provided through public records requests. While

many documents are missing, the subject of additional motion practice, this rendition is necessary

due to a pending motion to be heard that invites sequential responses.  It likewise lays a predicate

for a battery of motions to be filed by the defense in days to come.

In sections that follow it will become manifestly clear that the law enforcement investigation

that led to the incident report and the conclusions reached therein was fraught with false statements

of fact, implicated practically unheard of destruction of evidence and included references to evidence

that never existed. After depositions began there was external tampering by law enforcement agents

and a disassociation from the very conclusions sworn to and ratified by others in the chain of

command.  Rather than simply refer to nebulous facts defense counsel quotes pages and lines so

there can be neither confusion nor debate surrounding this submission.

II.  THE COMMONALITY OF INTERESTS
BETWEEN PLAINTIFFS AND FWC 

It is worthy of note that there exists a clear commonality of interests in the Plaintiffs’ 

prosecution of this action and the survival of the FWC incident report findings, lock, stock and

barrel.  The Plaintiffs have appended all or part of the report, redacted in one submission and

referenced in every other submission or motion filed, vouching for the facts in it as well as the

conclusions reached. 

The Plaintiffs’ case is based on José Fernandez having been the actual operator of the vessel

at impact.  A change in that position based on this submission, which would come as no surprise
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now, would be a confession of error on the claim.

Obviously a challenge of this nature crucifying the findings, indicting the conduct of the case

agents and bringing to light for purposes of further motion practice what has taken place, has been

and will continue to be a monumental effort. Even more troubling is the fact the case was tampered

with although any external reference was denied by the case agents and the entire FWC chain of

command.  

This miscarriage of justice is in the process of correction and the defense will not rest until

all of the evidence that needed to be provided is indeed provided by all parties who have played a

role in the delay, the concealment and the findings.  As an aside the very evidence that was reviewed

to try to establish the voluntary ingestion of cocaine by José Fernandez and Eduardo Rivero is what

exonerates both José Fernandez and Eduardo Rivero from voluntary usage of cocaine that night. 

From the inception the case agents decided that José Fernandez was the operator and that his blood

alcohol level would support the imaginary charges sufficiently so they intentionally failed to consider

any evidence provided to them that José Fernandez and Eduardo Rivero were the victims of foul

play, the two of them unwitting recipients of a spiked drink or a mickey of sorts.  In detail this is

likewise addressed in this submission.

Although it is readily apparent from the argument and filings that the Plaintiffs here have an

absolute commonality of interest with FWC, FWC has also acknowledged the fact.  Lieutenant

Michael Haney was asked whether he understood that FWC was in the identical position as the

Plaintiffs in the case, of having a commonality of interest, and Haney agreed:

“Q. But you understand that my colleague, in my position, and
I'm asking yours, you know, has a similar role as the
prosecutor in this case?

A.· · Okay.
Q.· · Because he, his position is to make sure that the report that
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you have ratified, worked on and so forth, is the position
that, you know, comes forth.· Do you understand that you
guys are basically in agreement, meaning the plaintiffs in
this case, as well as Fish and Wildlife?

MR. ROYER:· Object to form.
THE WITNESS:· I -- I mean, I understand that the findings are

probably more in their favor than your favor,
I mean, so.

BY MR. FERNANDEZ:
Q. Wouldn't you characterize it, as seasoned veteran as

you are, as absolutely in their favor and completely
devastating to our side; would you disagree with that?

A.· · No.· Okay.· I mean.
Q.· · All right.· Now, do you recall that during your two and a

half hours or whatever testimony this morning, I did not
object one time?

A.· · Okay.
Q.· · Do you recall that?
A.· · Yes, sir.” (Video Deposition of Michael Haney of

December 21, 2017, Page 144 and 145, Lines 19-25 and 1-
19) (emphasis added). 

Captain John Marvin, the direct supervisor, was much clearer in his expression of the mutual

interest and the identical position between FWC and the Plaintiffs:

“BY MR. FERNANDEZ:

Q. Last question.· Do you understand that that you and their
case has a commonality of interest, that both of you have
the same position? In other words, in good faith, not to
insult this facet of it, but your findings are beneficial to a
claim against José Fernandez.· Do you understand that?

A.· · Of course.
Q.· · And do you understand that he is trying to do everything

he can, which is -- he's a great lawyer and extremely
ethical -- that he's trying to defend your report to the
end?· Do you understand that?

A.· · Of course.
Q.· · And do you understand that my role, aside from any personal

involvement, personal feelings and anything else, would be to
make sure that none of it survives, you know, proper
challenge, right?

A.· · I understand.” (Video Deposition of John Marvin of February
9, 2018, Page 150 and 151, Lines 23-25 and 1-17) (emphasis
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added).

Everyone understands the roles played in this case.  FWC took their best shot, the Plaintiffs

have thrived and now the defense has its turn.  That is justice.

III. RECOUNTING THE INCIDENT REPORT
AS PRESENTED BY FWC

The law enforcement investigation spanned nearly six months. Investigator Christina Martin,

with one month of experience under her belt investigating these kinds of offenses, was handed the

task of what most at FWC referred to repeatedly as a straightforward and simple mission. The next

day Lieutenant Michael Haney, a more seasoned veteran who had handled other homicide

investigations in the past, began to assist. Lieutenant Manuel Pomares aided and supervised Martin

while yet others contributed. The homicide report and the facts supporting the conclusions were

sworn to by Christina Martin and ratified by a ranking officer, Lieutenant Manuel Pomares, as his

own product on March 10, 2017.

According to the homicide report  tragedy struck at approximately 3:02 a.m. on September

25, 2016. United States Coast Guard personnel sighted the event of the allision, the boat noticeable

at a distance with blue lights and loud reggaeton music playing, and called for assistance. Miami

Dade Fire Rescue boat number 73 responded with four personnel aboard, including two divers,

Javier Perez and Jason Vanbuskirk. In charge was Lieutenant Hermogenes Abad. 

At approximately 3:57 a.m. and thereafter the report reflects that divers engaged in search

and rescue, then recovery and the bodies were towed to the fire boat. Some on scene photographs,

seven of them, were taken by an as yet unidentified individual at some point while still dark. The

photos depict divers on the jetty without scuba equipment, adjacent to the wreckage. Additionally

a video was taken by one of the divers documenting an attempt at removing a GPS with a Halligan
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tool.

The first FWC personnel, Lieutenant Kaloostian and Rafael Almagro, arrived at the

proximity of the scene some time around 6:30 a.m. but did not disembark onto the crime scene. At

7:15 a.m. the process of transporting the bodies on the fire boat to the Coast Guard Station began. 

Upon arrival around 8:00 a.m. Investigator Martin noted a number of observations of the bodies and

efforts to finalize identification. There was a brief reference to an interview with personnel aboard

the fire boat.  At 8:57 a.m. Martin and Almagro went to the jetty and photographed the scene. 

On September 28, 2016, three days after the event an affidavit for a search warrant was

prepared indicating that a discussion with an associate medical examiner, Kenneth Hutchins, yielded

information that all three bodies smelled of alcohol.  That was one of two facts submitted to the

judge for the approval of a subsequent warrant. The documents were the subject of orders to seal as

in any similar investigation.  The information from Hutchins was told to Investigator Martin during

a conference because the FWC request to be present at the autopsy was ignored and the protocol was

conducted with no law enforcement present.

The homicide report further noted significant investigative efforts. Most of the efforts were

an attempt at reconstruction of the event and establishing the identity of the operator as well as the

exclusion of others predicated on the tangible physical evidence.

At 11:31 a.m. on September 25, 2016, a subsequent transfer was effectuated removing the

boat to a nearby yacht club. Sea Tow performed the maneuver.  No forensics were secured at the

scene on the jetty prior to removal.  MBPD Tech Andrea Amy processed the boat for the first time

beginning at 1:30 p.m.

During the course of the investigation a number of videos were sought and some were

secured. One of the videos reflected the impact but nothing could be gleaned from it by the case
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agents who reviewed it. Others were absent of evidentiary value as to the allision. A more difficult

process eventually produced videos at a bar, where all three decedents had been prior to departing

on the boat. There was significant information on the incident report identifying the video sources

as well as the nature of the observations.  However due to redactions on the document and

restrictions on dissemination of information on the unredacted version, the details are not included

here.

While the autopsy was concluded on the same day of the tragedy, the toxicology results took

a couple of days longer.  Members of the Rivero and Macias families were interviewed and all

denied any knowledge of usage or reason to believe that either Eduardo Rivero or Emilio Macias had

ever used cocaine or other illegal drugs. The interviews did note that one had a significant fear of

boats and water as a result of an event that took place when he was less than one year old. The other

likewise had fear of boats and water and had apparently had it all his life, although living in South

Florida.

On October 18, 2016, law enforcement had information about the autopsy protocol, the

toxicology findings and DNA evidence placements. A decision was made to gather additional

information from the Fernandez family. They visited Maritza Fernandez at her home beginning at

2:00 p.m. in the presence of counsel and she answered questions for some time. The name of Yuri

Perez came up and contact was established right then with the individual who claimed through social

media that he had been on the phone at the time of impact with José Fernandez. According to law

enforcement the investigation would reveal that conversation ended abruptly minutes before impact

so the information was disregarded.  Agents also interviewed Maria Arias and the encounter at the

Fernandez home concluded around 5:00 p.m.

On November 18, 2016, during another visit aboard the vessel, chips on the compass were
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spotted. These areas had been photographed by Miami Beach Police Department forensic technician

Andrea Amy on the 25th. Earlier compass photos were taken at the jetty around 10:30 a.m. on the

25th by the case agent, Christina Martin.  Law enforcement had not recognized the chips on the

compass then.

During the November 18 view of the vessel the compass chips were scrutinized.  At that

point a consensus was reached by all present that those were teeth markings of Fernandez given the

injury to his right cheek and mandible. The white substance that was found in the crevice was

presumed to be tooth matter and was recovered by law enforcement through evidence tech Amy from

the Miami Beach Police Department on November 30, 2016.  Amy swabbed for DNA and eventually

Dr. Hutchins was called at the Medical Examiner's Office. Dr. Hutchins, through Investigator

Mendoza, indicated that although those remnants were suspected to be tooth surface composite they

could not be identified as to any contributor without additional root matter.

Macias was excluded from consideration as an operator because his blood was found in the

front underside of the T-top light and on the bolts where the light was attached to the T-top. The

mechanism of the injury would later be determined to be the bolts that Macias’ forehead struck as

he was thrust forward and landed after impact approximately five feet from the south side of the jetty

along the direction of impact.  Martin wrote this was confirmed by his body being found near the

bow of the vessel. 

The reconstruction of law enforcement placed Macias ahead of the boat having been launched

forward. José Fernandez was placed underneath the console and Rivero was placed west of the boat

submerged in five feet of water on the north side of the jetty. 

The conclusions reached were noted at the end of the report.  They were predicated on five

factors. One, that Fernandez's prints were found on the steering wheel and the throttle. Two, that at
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the time of impact Fernandez's body went forward, his legs hitting the plexiglass of the center

console switch panel causing it to snap. This was evident by the matching linear bruises located on

his upper thighs and depicted in the MDME autopsy photos. The bruises were the product of the

impact as Fernandez's body traveled forward and up, striking the right side of his face on the dome

navigational compass. Three, Fernandez's face hit the navigational compass on the top of the center

console with such tremendous force that he fractured his mandible and maxilla and upon impact his

teeth left small chips on the round surface of the compass. Four, upon impact Fernandez’s teeth left

small chips on the round surface of the compass. Five, Emilio Macias was standing in front of the

center console. At the time of impact he was thrust forward and then ejected. Blood swabs from the

underside of the front edge of the T-top and underside of the spotlight were a match for Macias.

The conclusions also noted that Fernandez had a blood alcohol level of 0.147% and there was

a noted presence of cocaine. Fernandez was found to have operated the vessel with his normal

faculties impaired, in a reckless manner and at an extremely high rate of speed in the darkness of

night. The report was sworn to by Christina Martin and approved by Lieutenant Manuel Pomares on

its face.  It was reviewed and ratified by Captain Jay Marvin of FWC. 

IV.  THE PREEMPTIVE ATTACK 
ON MDFRD DIVERS

The bizarre exclusion of any reference to the most critical testimony of all, that of MDFRD

diver Javier Perez, a firefighter, should come as no surprise. The case agents, Christina Martin and

Lieutenant Michael Haney, from the inception suggested that the firefighters’ performance was

below par.  FWC noted they should have taken photographs of the scene and even contrasted that

police divers generally do that. A lieutenant at FWC depreciated their general quality of work.  FWC

noted multiple times a lack of cooperation from the firefighters.  Like the absence of scene
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photographs, this became documented as a complicating factor documented in the executive

summary in rather strong language, as inserted below:

Interestingly three Miami Dade Police Department divers were deposed on March 22, 2018.

The divers confirmed that they had never taken photographs, spanning careers over decades, of a

crime scene. No photographs at all. Their deposition testimony not yet transcribed will follow.

There were multiple FWC references to the perceived absence of cooperation when in fact
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the opposite was true. Not once did any diver or firefighter refuse to speak, to write or to draw for

FWC.  These facts taken together suggest that for some reason, by the time of publication of the

executive report to FWC higher-ups, it was imperative that the integrity of the firefighters be

challenged. This is more troubling when juxtaposed to the idea that Javier Perez indicated that he

was told to be “vague” and then “not very specific” when describing where the bodies were located.

And again, to no one’s surprise, the placement of Macias’ body was critical once the investigators

decided on day one that Macias had launched out the front, and stuck to that story throughout,

despite the fact that the diver said day one that the body of Macias was found to the right of the

console area in a westerly direction.

Martin indicated the divers were hesitant to provide information for her investigation: 

“Q. And as a matter of fact, they didn't want to cooperate with
you?

MR. ROYER: Object to form.
THE WITNESS: They were hesitant to provide me with a

sworn statement, yes.” (Video Deposition of
Investigator Christina Martin of December 19,
2017, Page 240, Lines 13-17).

Martin indicated she was advised that the divers did not want to provide any statements: 

“Q. You must have asked, as a case agent, why is a member of
law enforcement denying to cooperate?  Are you retiring
today or tomorrow?

A. No, I was just told that they were advised not to provide
any statements.” (Video Deposition of Investigator Christina
Martin of December 19, 2017, Page 240, Lines 21-25)
(emphasis added).

Martin would go on to reaffirm that she was never told where the bodies were exactly,

contrary to the divers’ statements:

“Q. Right.  But I'm saying -- I'm talking about where the body was
at that you described --

A. Again, I don't know exactly where the body was, because the
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description and photos were not provided to me.” (Video
Deposition of Investigator Christina Martin of December 19,
2017, Page 249, Lines 12-16).

Pomares indicated that because the MDFRD divers did not have the same training or skills

as police divers, they did not take photographs, depreciating their training and effectiveness:

“A.· · Us, as in law enforcement, we try to take pictures before
anything is moved and so does Miami-Dade police divers.·
But in this case.· It was not police divers, it was firefighters
that were the first ones on scene. 
And they don't have the same training or skills.” (Video
Deposition of Lieutenant Manuel Pomares of December 20,
2017, Page 54 and 55, Lines 25 and 1-6) (emphasis added). 

Pomares claimed difficulty in getting information from the divers, even going so far as to

suggest refusals:

“Q.· · And you realize that there were three different versions
provided to you by diver Vanbuskirk and Jaime somebody,
and then a diagram that came in much later?· You are aware
that there were multiple versions provided --

A.· · I recall there was difficulty getting the information from
them.

Q.· · And they refused to give it to you at some point; right?
A.· · I recall.” (Video Deposition of Lieutenant Manuel Pomares

of December 20, 2017, Page 56, Lines 9-18) (emphasis
added).

The bulk of the information on the vagueness directive comes from the Perez deposition.  It

follows included in the next, most important section.

V. THE ACTUAL FACTS AS PROVIDED BY
THE ONLY WITNESS TO THE EVENTS

The only reference to the initial interview with the divers at the USCG Station Miami Beach,

where the bodies arrived from the jetty, is noted in the incident report as follows:

“At approximately 0715, FWC and Miami Dade Police Department
(MDPD) vessels escorted MDFRD boat #73 with the three recovered
deceased individuals to USCG Station Miami Beach.  Lt Kaloostian
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and I were briefed by MDFRD boat #73 crew of their recovery
efforts and were provided a red biohazard bag containing two
wallets, three cell phones, one set of keys, one green knife and one
gold chain. MDFRD boat #73 crew told Lt Kaloostian and I that the
two wallets were recovered from the bodies of two of the deceased
individuals.  I inspected the three victims on the rear deck of MDFRD
boat #73.” (emphasis added).

In reality there was an exhaustive debriefing of the details of what diver Javier Perez,

MDFRD, had just seen, touched, encountered and assessed, as to the location of the bodies, the

movement of the boat, the tide, and the floating pieces of flesh and blood contaminating the very

locations where subsequently physical evidence supposedly was found. A sequence told to Martin,

never reported, surfaced at the sworn deposition of the recovery diver, Javier Perez, on February 8,

2018. It began with what Perez confronted that day as he swam up to the boat and saw the body of

who would later be identified as José Fernandez.  Perez was asked about the day by Ralph

Fernandez, defense counsel. Perez expressed his failed efforts at the recovery, as follows:

“A. No.  I made three attempts to try to retrieve him.  On the third
attempt I noticed he couldn't -- I wasn't able to move him. 
And you would literally have to lift the entire boat off of his
body to get him out of the pinned -- pinned position he was
in.  That's when we decided to continue our search pattern.”
(Videotaped Deposition of Javier Perez of February 8, 2018,
Page 86, Lines 2-8).  

Perez’s first attempt was surrounded with observations of José Fernandez, his injuries and

the marine life activity.  The chilling rendition begins as follows: 

“A. So as I made my first attempt to see if I can kind of open up
a space to remove his upper torso, there was marine life
everywhere.  That's when big fish started coming in, eating
the little fish that were eating all the particles that were
floating.  You got brain matter everywhere and blood in the
water.  His head was crushed.  I remember it being very small.
Completely disfigured.  I remember his head was -- he was
facing down with his head turned to the left and his eyes were
blown out of his head sockets.  His teeth were crushed,

Page 13 of  167



missing a few teeth, and brain matter was coming out of his
ears.  A lot of crabs in the area just eating everything.”
(Videotaped Deposition of Javier Perez of February 8, 2018,
Page147, Lines 10-23).

After failing to dislodge Fernandez in three attempts, Perez participated in the salvage of

Emilio Macias’ body. First the other diver climbed onto the rocks, found Macias and moved him to

the exit point, on the north side of the jetty, by the rear of the boat: 

“Q. And he was how far away from you; 10, 15 feet?
A. If he were 10 feet, that was far.
Q. All right.  So he's 10 feet from where you're wading by the

engines when he's removing Macias?
A. Yes.” (Videotaped Deposition of Javier Perez of February 8,

2018, Page 100, Lines 2-8). 

The conditions surrounding the retrieval of Macias were described by Perez in the following

sequence: 

“Q. And that's when you were -- and so I·presume that he had
been bleeding when he was moved?

A. He was most likely bleeding, yes, when he was moved.
Q. And there's water --
A. There was blood everywhere in the water.
Q. There was blood everywhere in the water?
A. Yes, sir.  There were -- there was marine life eating José, and

we saw sharks in the water.
Q. Well, now with blood moving all over in the water -- this --

this would be with the boat upside down?
A. Yes, sir.” (Videotaped Deposition of Javier Perez of February

8, 2018, Pages 104 and 105, Line 25 and Lines 1-12).   

Perez described the transfer of Macias and Rivero to FB 73, the fire boat, and how he

recounted the event to Christina Martin and FWC investigators, as follows:

“A. We do an underwater -- we do a -- a surface body tow with
the victims.  When Macias's body was brought over to the
north side of the jetty, and Jason was holding him in position
for those few seconds as I retrieved Rivero, that's when some
marine life started coming towards us and started biting at
their bodies.· I had spinner sharks coming -- coming in
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closely, so we used our fins to fight them off.  So the next
priority for us was to try to create a safer environment for
whomever is left and get these victims out of the water before
they get eaten.  Because the only salvation for us would be to
release the bodies, and we didn't want to do that.  We wanted
to get them back to the boat.

Q. All right.  Now, did you tell Ms. Martin or any
investigator from Fish & Wildlife about the fact that the
marine life had begun to challenge the bodies?

A. Yes.
Q. And when you say that the marine life was doing that, am I

talking about fish?
A. Crabs, fish.
Q. And do they cause injuries?
A. Yes.
Q. In other words --
A. I was hit several times by fish moving in to take a piece for

themselves." (Videotaped Deposition of Javier Perez of
February 8, 2018, Pages 131 and 132, Lines 2-25 and 1-4)
(emphasis added).  

Upon their return the divers encountered instability surrounding the boat itself, in the salvage

of Fernandez, as noted below: 

“Q. Now, at this point you have mentioned already during the
course of the deposition that there appeared to be some
instability, that you saw boat movement?

A. Yes, sir.
Q. Did that continue?
A. Yes, sir.
Q. Were you still concerned about the boat movement?
A. Yes, sir.”  (Videotaped Deposition of Javier Perez of February

8, 2018, Pages 96 and 97, Lines 24-25 and 1-8) (emphasis
added).   

Javier Perez was placed in significant risk to his own life, since the boat was moving and he

was directly underneath the console area, underwater, as described below: 

“Q. At this point upside down, two things; so you were
technically -- not technically -- actually underneath that
unstable event?

A. Yes, sir.  Jason's reminded me a few times.  He's reminded
me.
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Q. If the boat settles, you stayed there with José?
A. Oh, yeah.
Q. Until help comes?
A. Yes.  Possibility.” Videotaped Deposition of Javier Perez of

February 8, 2018, Page 151, Lines 5-14).

At the time of the observations of Fernandez's body the following absolutely critical

evidentiary event, never reported by FWC, was noted: 

“Q. . . . When you first saw José Fernandez, you saw that the
marine life had had its day, so to speak?

A. They were working on him, sir.  Yes.
Q. And it was at that point that you saw that -- that there

were pieces and, you know, whatever, you know, body --
meaning skin, blood, whatever, that they had -- that was
all about José Fernandez?

A. Yes, sir.  Brain matter, eye sockets, everything was out.” 
(Videotaped Deposition of Javier Perez of February 8, 2018,
Page 138, Lines 15-24) (emphasis added).

The diver indicated that there was flesh, blood, brain matter, and a flurry of activity much

like a reaction to chum in the water, by marine life.  Perez described it as follows: 

“Q. -- know if there's anyone that doesn't want to hear it, but what
did you see about marine life; like crabs and -- and fish and
all that biting and -- and -- and attacking the bodies on all of
them?

A. There was a lot of -- in fishing we call it chum.  There was
a lot of particles of the body that were floating in and
around and near the bodies.  So the fish would come in,
and there were crabs all over José Fernandez's body. 
They were eating at his face, neck, and chest.

Q. So there were body particles floating all around there --
A. Uh-huh.
Q. -- where you were working that area?
A. Yes, sir.
Q. Meaning pieces of skin –
A. Flesh and meat.
Q. Flesh, meat, blood?
A. Yes, sir.” (Videotaped Deposition of Javier Perez of February

8, 2018, Pages 137 and 138, Lines 17-25 and 1-11) (emphasis
added).
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The diver’s observation about fish strikes were corroborated even by a photograph depicting

what appears to be a sardine, near the well of the boat , taken by FWC, hours later, as shown below: 

Perez made the observation that the T-top, upon which so much of the evidence in the case

against José Fernandez is based, was completely underwater, as described below:

“Q. The back area of the boat was submerged?
A. Completely submerged.
Q. T-top was --
A. Completely submerged.” (Videotaped Deposition of Javier

Perez of February 8, 2018, Page 152, Lines 8-12) (emphasis
added).

After the transfer of Macias and Rivero to FB 73 the divers hurried back to Fernandez, as

noted:

“A. We returned the two victims to the Fire Boat 73.  Jason and
I immediately swam back to the datum point, and we knew
that we couldn't leave his body there because of what was
happening to us with the two victims we had in hand.  If we
would have left him there, there probably would have been
more pieces of him not -- not there.  So we needed to get him
out of the situation.” (Videotaped Deposition of Javier Perez
of February 8, 2018, Page 140, Lines 8-15).

Never did a single investigator, lieutenant or captain from FWC step on the jetty at the time

that the divers were conducting the rescue, the assessments, the salvage of bodies and evidence, from

the time they jumped in the water and arrived to the time that the sun was hot and everyone traveled
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in concert back to the Coast Guard Station, as noted below: 

“Q. And what happened -- I mean, did she come onto the
rocks while you were there?

A. No, sir.  While Jason and I were on the rocks, there was
no FWC with us.  There was no police, there was no Coast
Guard, there was no -- just Jason and I.

Q. And you were on the rocks until what time?
A. Sunup.
Q. Again, sunup until --
A. Sunup till --
Q. Not sunrise but sunup, like it was hot?
A. Yeah.  Yeah. . .” (Videotaped Deposition of Javier Perez of

February 8, 2018, Page 178, Lines 13-24) (emphasis added).

The diver noted the extensive bleeding of Macias onto his own body when the body was

moved: 

“Q. All right.  You couldn't see it, but in other
words, you said he was bleeding profusely?

MR. ROYER: Object to form.
THE WITNESS: On me on the north side of the north jetty, as

I held him in position.” (Videotaped
Deposition of Javier Perez of February 8,
2018, Page 122, Lines 12-16).    

The exposed width of the jetty at the time Perez was there was fifteen (15) feet wide, as noted

by Perez: 

“A. Yes.  You're talking width from north to south side of the
north jetty.

Q. Yeah.  How many feet do you think without?
A. Approximately 15 feet.” (Videotaped Deposition of Javier

Perez of February 8, 2018, Page 28, Lines 9-12). 

What allowed the recovery of Fernandez  to happen was a shifting in the position of the

vessel, as the boat “came up,” noted below: 

“A. No, sir.  When I made my -- when I came up for the surface
after I assessed his body, noticed what was going on and
realized how entrapped he was, I surfaced to speak with Jason
again. I told Jason, I'm going to try one more time.  If not, we
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are going to have to try wait for reinforcements.  Let's see if
we can get more personnel out here.  I said, "I'll try one more
time to see what else happens." When I went under I was
completely submerged again. I dropped as far down to the
bottom of the rocky area -- as close to the bottom of the
area that I was working, and I placed my chest against the
rocks as I looked up.  And as I looked up, the tide shifted. 
The boat lifted.  And at that second I just grabbed him by
the waist and pulled him straight down towards me, and
we were both in a void that was underneath the T-top. 
And  we -- I held him there.  Once I noticed that he had
signs of incompatibility with life, I said let's just take him
back to the boat.  So I surfaced and I told Jason, hey, I got
him.  He goes, what did you do?  And I said, "I don't
know.  The boat just came up.  The tide shifted or
something, I pulled him out.  Let's get him out of
here.”(Videotaped Deposition of Javier Perez of February 8,
2018, Pages149 and 150, Lines 6-25 and 1-6) (emphasis
added).

The photographs that were aired by media, the photographs in the incident report, were

neither taken at the time of either the highest tide, which was when the divers arrived and initiated

salvage, nor depicted the actual inclination of the boat while most of it was submerged, as described

by Perez below: 

“A. As you can see in the photograph, the tide is much lower. 
Originally on -- on our arrival of the incident -- you have a
photograph here that illustrates how -- how much of the water
-- how much of the boat was -- the vessel was actually
underwater.  As you can see, that this waterline indicates
how high the tide was at that moment.” (Videotaped
Deposition of Javier Perez of February 8, 2018, Page 110,
Lines 9-15) (emphasis added).    

On October 11, 2016, over two weeks after the accident, Perez was asked by Christina Martin

about the placement of the bodies and to draw a diagram.  Perez described the extraordinary

exchange that took place:

“Q. Is there anything in your written statement, that's been marked
as Exhibit 34, the handwritten statement --
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A. Yes, sir.
Q. -- that you don't think is accurate?
A. This was asked to be written as vaguely as possible.
Q. What do you mean?
A. Ms. Martin was specific.  She said we just want to know

where the bodies were and just kind of give us a rough idea. 
Don't be so specific about it.  Just write down where they
were. I said, "Okay."

Q. And did you do that?
A. Yes, sir, in this statement.
Q. But the diagram looks pretty specific.  Is this specific?
A. This -- the drawing, she wanted specific.  The writing, she

just said don't be specific." (Videotaped Deposition of Javier
Perez of February 8, 2018, Pages 222 and 223, Lines 15-25
and 1-8) (emphasis added).

Martin remarkably asked Perez to be vague and not to be specific in his rendition, as repeated

again below:

“Q. And, again, in order to properly frame it, I believe you
indicated -- not that she said -- you know, that she was
figuring, but don't be specific was the diction that she used?
MR. ROYER: Object to form.
THE WITNESS: You don't have to be specific."

(Videotaped Deposition of Javier
Perez of February 8, 2018, Page 252,
Lines 7-13) (emphasis added). 

But Perez had been specific on the morning of September 25 when everything was fresh in

his mind: 

“Q. So you told her the location of the bodies when it was freshest
in your mind?

A. Yes, sir.” (Videotaped Deposition of Javier Perez of February
8, 2018, Page 79, Lines6-8). 

Every bit of information recounted at his deposition was told to Christina Martin on

September 25, 2016, at the Coast Guard Station, the morning of the tragedy:

“Q. Both at the time -- for instance, have you seen videos of --
first of all -- of the statements by Officer Veloz from Fish &
Wildlife when he held a press conference that morning?
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A. No, sir.  That was -- that took place immediately after the
incident was coming to its closure.  At that moment in
time, there -- the media was there, and we had our public
information officers there as well from all entities; from
Coast Guard, Miami-Dade Fire Rescue, police, and Fish
& Wildlife.  At that time, I was being interviewed in a
closed, secluded area, I guess, an isolated area.  Being the
primary diver, they were asking me specific questions at
that time.

Q. And who was asking you, the media?
A. No, sir.  It was Florida Fish & Wildlife, marine patrol,

and Miami-Dade police.
Q. Miami-Dade Police Department interviewed you?
A. They were all there, present, asking questions.
Q. Who interviewed you -- and excuse me if I sound like I'm

unprepared, but this is the first I heard that.  Who
interviewed you?

A. The primary person that was taking my statement was an
officer -- correction.  It was a young lady for Fish & -- for
FWC.  Christina was her first name.  Christina.

Q. Martin?
A. That's her last name, yes, sir.  Christina Martin.”

(Videotaped Deposition of Javier Perez of February 8, 2018,
Pages 72 and 73, Lines 6-15 and 1-12) (emphasis added). 

Perez observed that Christina Martin was writing down the information he gave her in a

notepad, as described below: 

“Q. And that was --
A. That was –
Q. -- at --
A. -- September 25th, 2016, at approximately 9:40, 9:30 in the

morning.
Q. Did she take notes?
A. Yes, sir.
Q. Did Miami police department take notes?
A. I'm not sure if they did.
Q. But they were present while she was taking notes?
A. And so was the United States Coast Guard, and so was FWC,

Miami-Dade PD, and U.S. Coast Guard.” (Videotaped
Deposition of Javier Perez of February 8, 2018, Page 73,
Lines13-25) (emphasis added). 

Diver Perez was at the dock when he noticed a significant amount of blood and other
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substances draining from Fernandez and Macias.  Then the faces and other areas of the bodies were

washed, as noted below: 

“Q. At some point in time, did you see that they washed José
Fernandez's face or a couple of faces?

A. Yes, sir.  Yes, sir.  José Fernandez still had blood coming
from his upper torso and his head, which was kind of
interrupting the possible findings on identifiabilities
(phonetic), I guess, throughout his body, body piercings or
anything like that, so they rinsed certain areas.  They did the
same with Macias.”  (Videotaped Deposition of Javier Perez
of February 8, 2018, Page 184, Lines 12-21) (emphasis
added).

The diver testified about a critical observation, that part of the T-top aluminum frame was

crushing Fernandez's face, pinning it as a great deal of body matter was being squeezed out into the

water right below the console area, which was likewise covered by water:

“Q. . . . All right.  Now, when you -- you earlier said, and I may be
mistaken, that the T-top was actually -- or something was on
José's head or -- you mentioned something about the crowbar
and you didn't want to strike his head, and his head was -- was
underneath.  Was his head trapped at all?

A. Yes, sir.
Q. And what was on it?
A. The T-top was holding his -- crushing his head between

the rocks and the top of the T-top.
Q. And by -- by describing -- using your own head as an

example, could you tell me where you remember the T-top
was placing the pressure on?

A. Yes.  His head would have been in -- if this were the rocks,
his face would have been facing in this direction.  That's
facing north.  The T-top was crushing him here, and
everything is being drawn out here.

Q. And it was -- in other words, you saw that?
A. Yes, sir.
Q. This isn't a reconstruction event --
A. No, sir.
Q.· -- this is that you actually physically saw the weight of the

T-top or -- or -- with significant pressure enough to be
causing the damages that you saw firsthand?

A. Yes, sir.
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Q. And the T-top being a metallic, aluminum frame?
A. Aluminum frame.  Yes, sir.
Q. And that frame was literally on top -- on the side of his

face, pushing down?
A. Yes, sir.” (Videotaped Deposition of Javier Perez of February

8, 2018, Pages 241, 242 and 243, Lines 24-25, 1-25 and 1-7)
(emphasis added). 

Perez described the weight of the vessel on Fernandez’s head, as follows: 

“Q. Again, you're not an expert in this as one of these areas, but
would you say that it -- you know, this was -- the pressure
was, you know, a couple of pounds or a significant part of the
weight of the overall boat, vessel?

A. I think it was all of the weight of the vessel sitting on his
head.” (Videotaped Deposition of Javier Perez of February 8,
2018, Page 243, Lines 11-17 ) (emphasis added).

At the time of his deposition Perez was not aware that MDFRD had been accused by FWC

of a failure to cooperate, as follows: 

“Q. Are you aware that they have accused you of
failing to cooperate?

MR. ROYER: Object to form.
THE WITNESS: No, sir.”

According to Perez, Martin never pursued the extent of any injuries on the bodies that came

from marine life after she was first told about it on September 25, 2016:

“Q. All right.  Did she ask further about the extent of any injuries
that the marine life may have caused, or she didn't even touch
that?

A. No.  No, sir.  She didn't ask anything beyond that.”
(Videotaped Deposition of Javier Perez of February 8, 2018,
Page 133, Lines 5-9).  

Yet Martin had been told specifically about Fernandez’s body parts, bits of flesh and blood

floating about the places where later evidence to reconstruct the accident would come from: 

“Q. And you told her also that there was all this -- all this
marine life attacking José --

A. Yes, sir.
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Q. -- who would ultimately be a body, but who would
ultimately be José Fernandez, and that there was,
you know, body parts, small bits and whatever all
over the place?

MR. ROYER: Object to form.
THE WITNESS: Yes, sir.”  (Videotaped Deposition of Javier

Perez of February 8, 2018, Pages 141 and 142,
Lines 16-25 and 1-4) (emphasis added).

No other FWC investigator, even Martin, asked about the contamination of the console or

the other parts of the boat by the floating evidence during the exchange that also noted a police

officer’s son as one of the other victims: 

“Q. But did she -- but did she ask questions; oh, my God, was
there floating body matter in that area, all over that
area?· Did she ask that?

A. No, sir.
Q. Did she say, did you guys splash any tissues onto the

console, onto the boat?
A. No, sir.
Q. Unintentional, of course, did you -- did you -- was blood

splashed all over the console?  Did she say that?
A. No, sir.
Q. Did anyone, any law enforcement or investigator say or

ask questions about the tissue, matter, the -- that was
floating, the blood, anything contaminating as a result of
the necessity to get him out, other parts of the boat?

A. No, sir.
Q. They didn't even ask you?
A. No, sir.
Q. That's the same conversation where they said there's a

police officer's son?
A. Yes, sir.” (Videotaped Deposition of Javier Perez of February

8, 2018, Pages 142 and 143, Lines 19-25 and 1-15) (emphasis
added).

Martin was told yet again , this time at the October 11, 2016, meeting that the entire boat was

underwater when Perez found it and that the photos Martin had taken were taken at a different tide,

while commenting on her photos depicting the boat out of the water: 

“A. Yes, sir.  She -- after drawing this and writing my
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statement she asked me, all of the pictures show the boat
out of the water.  And I said, "No, the boat was
underwater.  You have to remember that the time that the
incident took place was at the highest tide of that moon, so
it was very high.” (Videotaped Deposition of Javier Perez of
February 8, 2018, Page 193, Lines 3-9) (emphasis added).

Martin volunteered nothing when she was told the entire forensics had been compromised,

as noted below: 

“Q. Did she tell you -- did she tell you anything then or ask
you and say something like, oh, my God, that
compromises our entire forensics --

A. No, sir.
Q. Because the water was covering the forensics?
A. No, sir.” (Videotaped Deposition of Javier Perez of February

8, 2018, Page 193, Lines 17-23) (emphasis added).

The entire spotlight on the T-top, where Macias’ blood was found next to bolts,  had been

underwater, from the time of impact to over an hour later when observed by Perez, as noted below: 

“A. If there is a spotlight there.
Q. If the T-top -- right.  If the T-top is upside down, then it is

even below the submerged T-top?
A. Correct.  Yes sir.” (Videotaped Deposition of Javier Perez of

February 8, 2018, Page 198, Lines 16-20).

Macias was also dripping fluids, blood and body parts, which were likewise floating about,

as noted below: 

“Q. His person, Mr. Macias; did it touch his face --
A. The marine life?  Yeah, fish were coming in.  Yes, sir.
Q. And what were they doing?
A. Grabbing pieces of flesh and whatever was exposed to --
Q. From his lower extremities, his legs?
A. No, sir, from his -- from his head.
Q. I'm -- maybe I'm missing it, but I thought his head is out of the

water?
A. Yes, it is.  He was -- he was dripping fluids and body parts

and pieces are falling onto us as it falls into the water.
Q. Okay.  So the fish and the wildlife is coming and getting it

there?
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A. Yes.  Smaller fish are coming up to that area, which is
attracting larger fish.  So everything is coming in towards us.”
(Videotaped Deposition of Javier Perez of February 8, 2018,
Pages 228 and 229, Lines 21-25 and 1-14) (emphasis added).

The impact of the vessel happened around 3:02 a.m.  The divers arrived at 3:57 a.m.  The

recovery effort followed and included the observations of the T-top, the throttle, most of the console

underwater, with flesh, blood and tissue floating about the inverted vessel.  Nowhere in the

investigative reports is there a single reference to the boat moving at the time when the divers came

upon it.  Neither is there a reference to movement causing the bow to go higher, as the FWC

photographs show the final resting place only, not as found by the divers, with the bow much closer

to the rocks:

“A. They call it a slack tide.  It's when – it's a period of time
between the shifting of the high and the low where it moves. 
We were probably working in that area of time frame, and
then the tide shifted and you felt it and everything started
moving out.  And the boat moved, and then it started to
move more and more and more, and then as the tide
started to recede, more of the vessel came out of the
water.”  (Videotaped Deposition of Javier Perez of February
8, 2018, Page 161, Lines 12-20) (emphasis added).

Never did Javier Perez nor anyone from the Miami-Dade Fire Rescue Department refuse to

cooperate, as alleged by FWC, with any facet of the investigation, as noted below:

“BY MR. FERNANDEZ:
Q. That they had to go up the chain of command to get you to

talk?
A. No, sir.
Q. That day, did you as a -- as a firefighter with your duties, did

you immediately respond to questions from law enforcement?
A. Yes, sir.  It's our responsibility as divers, once we are asked

questions by law enforcement, to answer them to the best of
our knowledge.  I remember Christina Martin, her first
question was where the victims were and how did you get
them out.  That was the very first question she asked
me.”(Videotaped Deposition of Javier Perez of February 8,
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2018, Page 77, Lines1-19). 

Again, given the gravamen of the issue, and perhaps motives to discredit the firefighters from

the beginning, the topic was addressed again:

“Q. Did you at any time refuse to cooperate with law enforcement
--
A. No, sir.
Q. -- with Fish & Wildlife --
A. No, sir.
Q. -- not anybody else?  Did you -- did any of your superiors

tell you at any time that they were trying to impede the
investigation in any way?

A. My officers?
Q. Yeah.
A. No, sir." (Videotaped Deposition of Javier Perez of February

8, 2018, Pages 128 and 129, Line 25 and 1-11) (emphasis
added).  

On September 25 at the Coast Guard Station Perez was advised that Emilio Macias, Jr., one

of the three victims, was the son of a Miami-Dade Police Officer by Christina Martin herself, as

noted below: 

“Q. You know that Mr. Macias's father is a detective with Miami
PD?

A. I know that now.
Q. Not then, but you know it now?
A. Yes, sir.
Q. And how did you get that -- that bit of knowledge?  Is that

from news accounts or from fellas at the office?
A. I learned that the day that I was interviewing with

Christina Martin.  She had mentioned that there was a
police officer's son --it could be a police officer's son that
was involved.

Q. That morning?
A. Yes, sir.
Q. Meaning on scene, she knew it?
A. She mentioned that.” (Videotaped Deposition of Javier

Perez of February 8, 2018, Page 89, Lines 5-21) (emphasis
added).   

Days before the deposition of February 8, 2018, and five weeks after his own deposition of
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December 21, 2017, Lieutenant Michael Haney, since transferred to North Florida, with this case

closed and the investigation over, according to his own testimony, reached out to diver Perez.  This

extraordinary event, to be discussed later in other submissions, was noted by Perez as follows:

“A. Since the deposition, no, just the photographs that were
shown on the news.  And I was sent a photograph from the
FWC that I didn't have a chance to review, but I'm
assuming it's the photograph of -- of us working on the
vessel.

Q. And when was that?
A. Approximately five days ago, six days ago.
Q. Who requested that?
A. A lieutenant.  I have his name. Lieutenant -- when I

remember his name, I'll give it to you.” (Videotaped
Deposition of Javier Perez of February 8, 2018, Page 15,
Lines 1-11) (emphasis added). 

“A. I don't want to say his last name. I don't want
to speculate.

MR. ROYER: Haney?
THE WITNESS: Yes, that's him.  Lieutenant Haney.· He's the

only gentleman that sent me a photograph to
review, but I couldn't answer his question.”
(Videotaped Deposition of Javier Perez of
February 8, 2018, Page 17, Lines 2-8). 

“Q. All right.  Tell me again, then, if you can.  Because it seems
like he called you and said, out of nowhere, I'm going to send
you a photograph. Was that the first thing?  And then you go
-- like your response, what was it?  The guy is sending me a
photograph, I guess.  I don't know what it is.  It could be Tom
Brady's hand.

A. Yeah, I don't want to speculate on that, but he did identify
himself as FWC Lieutenant Haney, and he said that I'm
going to send you a photograph, let me have your email. 
I received the photograph.  He says, "In the picture -- can
you see the picture?"  I said, "Yeah." He said, "More or
less, just kind of tell me where you found the body on the
-- on the -- on the other side of the rocks." So I said --

Q. That's what he said, "Can you tell me where you found
the body on the other side of the rocks?"

A. Yeah, those were his words.
Q. Okay.
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A. And I said, "Look, you can't really tell in the
photograph."  I said, "At that time where that -- when
that photograph was taken, you can't tell. It's too dark." 
I said, "When the sun came up, you could see, but then
you'd have to reconstruct the water level," which was
really hard. And I said, "[I] can't really tell you exactly. 
I just know that it's kind of like on the north side of the
rocks and the south side of the rocks.”  (Videotaped
Deposition of Javier Perez of February 8, 2018, Pages 23 and
24, Lines 2-25 and 1-11) (emphasis added). 

The day Haney made that call he knew this document, as well as the actual facts, was coming.

VI. THE FWC TEAM AND THE
SIMPLICITY OF THE CASE

In this section the “simplicity” of the case, according to all FWC involved, is developed

juxtaposed to confirmation of lack of experience, inability to answer simple questions, poor

investigative direction and sloppy work.  A later section will develop the false statements of material

facts, perjury and obstruction of justice that infected the process.

Lieutenant Pomares classified this as a single vessel accident, a pretty simple one at that, and

he commended FWC efforts, as well as his own, at identifying everyone's location on the vessel:

“Q. Why was there extensive information gathering?· Was it a
complex investigation?

A. It had complexities in the sense that there was a lot of
information to track down.· There was a lot of public
interest.· Several people were calling in saying they had
information.
The accident itself, it was a single vessel accident, it's
pretty simple.· The challenges were placing the operator
behind the wheel.· And I think we did a very good job at
identifying everybody's location on the vessel.” (Video
Deposition of Lieutenant Manual Pomares of December 20,
2017, Page 16, Lines 14-24) (emphasis added). 

Pomares reaffirmed that this was a simple assignment for Christina Martin, who was assigned

to the case:
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“Q.· · You said you determined the assignment was, in essence,
random because other cases had been – other people were
busier and let's say it was his turn -- Christina's turn?

A.· · Yes.
Q.· · It was simple?
A.· · Yes.” (Video Deposition of Lieutenant Manuel Pomares of

December 20, 2017, Page 126, Lines 19-25) (emphasis
added).

Lieutenant Curt Kaloostian, the individual who received the call at first and eventually

responded to the scene at 6:17 a.m., never getting off the vessel nor taking a single photo from a

distance, joined in the assessment:

“Q. You think that this -- in other words, this was no different
than any other case maybe?

A. In terms of the investigation, no.
Q. So you would disagree if someone had said that it was the

most complex one of a kind, as a result of a variety of factors,
including complicating factors?

MR. ROYER: Object to form.
THE WITNESS: No.  Actually my opinion was it was

actually a fairly cut and dry investigation.
(Deposition of Curt Kaloostian of February 9,
2018, Page 87,  Lines 7-17) (emphasis added).

Kaloostian added that there was no complexity or intricacy, whatever that means:

“Q. And --
A. So in terms of complexity or the intricacy of investigating

an accident and reconstructing it, assessing it and finding
fault, at a criminal level there was none, in that respect.”
(Deposition of Curt Kaloostian of February 9, 2018, Page 88,
Lines 7-11) (emphasis added).

Captain John Marvin was fully aware of Martin’s one month of experience when assigned

this, her first case:

“Q.· · Now, how was a determination made as to the case agent
here?· In other words, Ms. Martin had been an investigator for
one month?

A.· · Yes.” (Video Deposition of John Marvin of February 9, 2018,
Page 25, Lines 11-14). 
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Christina Martin was finishing her first full month of experience when she was assigned this

case.  The inexperience served her well at her deposition.  When asked by attorney Royer if the

injuries to José Fernandez were somehow caused by the vessel resting on him, Martin replied that

she was not an expert on the rocks or the damage they caused:

“Q. Did you in your investigation ever come to the conclusion that
José Fernandez had any injuries that were caused by the V1
somehow either resting on him or pinning him?

A. I believe that they all had injuries from the rocks, but I'm not
an expert in the rocks or what part of the body was
caused by it.  And I just relied on the medical examiner's
report and the evidence found on the vessel to make a
determination of what if any parts of the vessel caused
injuries.”  (Video Deposition of Investigator Christina Martin
of December 19, 2017, Page 142 and 143, Lines 20-25 and 1-
4) (emphasis added). 

Martin acknowledged that this was her first homicide investigation as case agent: 

“Q. You indicated this was your first homicide investigation
as a case agent?

A. As a lead investigator, yes.” (Video Deposition of
Investigator Christina Martin of December 19, 2017, Page
158, Lines 11-13) (emphasis added).

Martin boldly acknowledged that despite her lack of any experience, she stood by everything

in the report, on the date of her deposition: 

“Q. And that means that when you offer a report like this, you
stand by everything in it?

A. Yes.” (Video Deposition of Investigator Christina Martin of
December 19, 2017, Page 159, Lines 9-11).

Martin had never seen an executive brief appended to a homicide investigation because it was

her first case:

“Q. How many times have you seen an executive brief appended
to a homicide investigation?

A. This was my first case, so this would be my first one.”
(Video Deposition of Investigator Christina Martin of
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December 19, 2017, Pages 183 and 184, Line 25 and Lines 1-
3) (emphasis added).

There were no efforts at enhancing the videos from multiple sources, including one that

showed the impact, at all:

“Q. . . . Tell me about the effort at enhancing the videos.  And I'm
going to just get a clean sheet of paper so I can write them all
down.  The efforts at enhancing the video; for instance, the
one that depicts the boat going out, coming in, and the lights
going upside down and whatever, to see if there's any --
anything in that video that you guys were able to enhance
after trying at multiple places.

A. There were none.
Q. No -- no efforts at enhancement?

A. No.” (Video Deposition of Investigator Christina Martin of
December 19, 2017, Pages 198 and 199, Lines 20-25 and 1-6)
(emphasis added).

Nothing was done to preserve the stability of the vessel at the scene so that the forensics

could be conducted there:

“Q. . . . What was done in order to preserve the stability so that
you could do the forensics on the boat?  Meaning I know
nothing was done ultimately, but what were the discussions
you guys had?  Hey, before we move this boat, we better take
the forensics, because there'd been moisture on all the
surfaces, things can drip and move tissue, blood, just like on
a fishing trip, and we're about to move it and it's going to be
compromised.  So why don't we do this? Can we put stilts on
it?  Anything like that ever was discussed?

A. No.” (Video Deposition of Investigator Christina Martin of
December 19, 2017, Page 207, Lines 7-18).

Martin would continue to inject being involved in her first case when questioned about

situations that she was unable to answer about, for instance, the placement of the bodies:

“A. . . . Again, it's been well-documented that this is my -- my
first case, so the fact that the bodies were on scene and they
were removed from their location, I know that they were
placed onto the Miami-Dade Fire Rescue vessel where they
remained, they were covered.” (Continued Video Deposition
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of Christina Martin of December 20, 2017, Page 395, Lines
17-22) (emphasis added).

Martin acknowledged she didn't follow up on forensics because she had never done that

before: 

“A. So following up on forensics, I've never done.”  
(Continued Video Deposition of Christina Martin of
December 20, 2017, Page 401, Lines 17-18) (emphasis
added).

Martin admitted she had no experiences with a dead body before this case in terms of being

an investigator: 

“Q. Have you had any experience with a dead body before this
one that you played an active role?

A. Again, active role in terms of being an investigator, no.” 
(Continued Video Deposition of Christina Martin of
December 20, 2017, Page 402, Lines 5-8) (emphasis added).

Martin acknowledged that she had never followed up on toxicology reports because she didn't

have experience in that area: 

“A. . . . In terms of report writing or following up on any
toxicology reports, I don't have experience on that.” 
(Continued Video Deposition of Christina Martin of
December 20, 2017, Page 402, Lines 14-16) (emphasis
added).

Martin acknowledged this was her first homicide investigation as an author or homicide

investigator:

“BY MR. FERNANDEZ:
Q. Is this your first homicide investigation as an author?
A. As an author, yes.
Q. Is this your first homicide investigation as an

investigator?
A. Yes.” (Continued Video Deposition of Christina Martin of

December 20, 2017, Page 431, Lines 10-16) (emphasis
added).
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Martin did not even prepare the internal briefing documents for command staff discussion

on her own case.  Instead it was Lieutenant Haney who prepared the two documents for the internal

briefing with the command staff before the release of the final accident report:

“Q.· · What are those?
A.· · These are two documents that I prepared for an internal

briefing with our command staff and,
basically, like public affairs people before the release of the
final accident report.” (Video Deposition of Michael Haney
of December 21, 2017, Page 126, Lines 9-13). 

Haney would indicate that he was comfortable with public speaking, he understood the level

of details to be appropriate to give to command staff and he had done this before so given Captain

Marvin asking him to do so, he believed he should do it all.  Interestingly with full confidence in

Martin, the captain nevertheless opted to let Haney do the command staff briefing:

“Q.· · Why were you the one who was tasked to develop executive
briefs, if you know?

A.· · It's just -- it's just something that I'm – I'm comfortable public
speaking.· I felt that I understood the level of detail that
would be appropriate to give command staff.· I've presented
on a number of different cases and stuff like that before, so it
was something I was comfortable with doing.· And Captain
Marvin, you know, asked me to do it, I believe.”  (Video
Deposition of Michael Haney of December 21, 2017, Page
128, Lines 1-10). 

Haney assumed some (if not all) the responsibilities of decision making in this case despite

the fact that Christina Martin was the case agent:

“Q.· · But you assumed some of the responsibilities of the decision-
making in this case, did you not?

A.· · Yeah, you can probably say that.· I mean.” (Video Deposition
of Michael Haney of December 21, 2017, Page 151, Lines 21-
23). 

Haney went so far as to publish the findings to the families while the case agent was left

completely out of that process, at a distance, and he found nothing wrong with that:
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“Q. Well, is it important that the case agent is left to the outside
of the boundary line, shall I say, while the person who has
assumed practical control of the case and reported the
findings and demonstrated with some visuals and answered
limited questions is not the case agent and was seated in
front?· Do you find that -- is that the normal pattern in the
cases that you did when you were case agent?

MR. ROYER:· Object to the form of the question.
THE WITNESS:· I don't see anything wrong with it.”  (Video

Deposition of Michael Haney of December
21, 2017, Page 153 and 154, Lines 23-25 and
1-10). 

Pomares contradicted Haney and erroneously indicated that he himself helped Investigator

Martin prepare one of the two executive briefing documents and Haney did the other one, as if to in

some way suggest Martin had a role in the documents, which she admitted she had none, as noted

below:

“Q. On the shorter of the two documents, 14, on page two, it has
a section that says complicating factors.· Were you part of the
process that developed those or was that Lieutenant Haney on
his own?· If you remember.

A. I want to say Lieutenant Haney did this one, and then we -- I
helped Investigator Martin with this one.· Because we
were not sure who was going to be presenting it.”(Video
Deposition of Lieutenant Manuel Pomares of December 20,
2017, Page 13, Lines 12-20) (emphasis added).

Although Martin was the case agent, lead investigator, she neither authored nor had input into

the two executive briefing documents in the case:

“A. These were two executive briefings created by Lieutenant
Mike Haney to provide the command staff in Tallahassee with
an overview of the investigation during a phone conference.

Q. How are you familiar with them?  If Lieutenant Haney
created them, how are you familiar with them?

A. I was present while he read the reports to the command
staff in Tallahassee.

Q. Other than hearing the presentation, did you ever hold a hard
copy in your hand and review it at any time?

A. I believe at the phone conference I was given a copy to read
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along with, and that would be the extent of me having a copy
of it.” (Video Deposition of Investigator Christina Martin of
December 19, 2017, Pages 18 and 19, Line 25 and Lines 1-
14) (emphasis added).

Martin did not even go to the scene with Lieutenant Kaloostian, who was accompanied by

Rafael Almagro, at the 6:30 a.m. drive by at the jetty:

“Q. Out there, and then which is the next Fish & Wildlife vessel
that goes out there?  Christina and who else?

A. No, no, we returned to the marina to pick her you, so it's the
same vessel.

Q. Now, at that point in time had you become aware she was
assigned the case?

A. I didn't know who was assigned.  I knew she was responding. 
I didn't know if she was going to be the primary investigator.”
(Deposition of Curt Kaloostian of February 9, 2018, Page 33,
Lines 3-12).

Haney vouched for the final incident report and said Captain Marvin likewise read it:

“Q.· · And did you have it reviewed by Captain Marvin?
A.· · Yes, sir.
Q.· · So I know Captain Marvin swore you to it, but did Captain

Marvin actually read it before you signed it and then he swore
you to it?

A.· · You'd have to ask him, but I'm quite sure he did.” (Video
Deposition of Michael Haney of December 21, 2017, Page 86,
Lines 1-8).

Captain Marvin not only read it, but according to Martin, made corrections and

recommendations:

“Q.· · And you were able to access it and add or correct, or did you
need her to access it and add or correct?

A.· · It was a lot of back and forth, and I specifically waited to
look at the document. Because in my opinion, my
experience, as you see any report and especially if you
author it yourself, you tend to miss things as you --
because your brain has already seen it and read it.· So I
stood back and waited until the last minute and further on
in the process to actually see the document.· And at that
time, you know, I read it and I did have corrections and
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recommendations.” (Video Deposition of John Marvin of
February 9, 2018, Page 27, Lines 7-19) (emphasis added). 

Nobody but the case agent generally has access to a report, according to Cook:

“Q. Okay. All right. So how many times -- when you have a
report, who has access -- while you worked with Lieutenant
Haney, did he access your reports as they were growing?

A. No, typically I was the only one who had access to my report. 
Usually it was stored, you know, on my computer, which was
under my control. However, he may ask to meet with me to
get an update or to review some of the things that I have done,
but he didn't have a -- it wasn't a document that was able to be
viewed remotely from other parties, it was controlled by me.”
(Deposition of Investigator Doyle Cook of March 2, 2018,
Pages 29 and 30, Lines 17-25 and 1-3).

Yet despite its “simplicity” Lieutenant Pomares acknowledged a lot of strange things with

the case:

“BY MR. FERNANDEZ: · ·
Q.· · I don't know why they wouldn't cooperate with you and I'm

asking the guy who knows.
A.· · I don't know.· I don't have an answer for that.· There was a

lot of strange things with this case.· There is a lot of things
that I don't have an answer for.” (Video Deposition Lieutenant
Manuel Pomares of December 20, 2017, Page 57, Lines 4-10)
(emphasis added).

In this last statement Pomares predicted the future.  Now he will have those answers.

VII. BOOTS ON THE GROUND

It is embarrassing to the people of Florida that FWC personnel did not respond to the incident

scene on the jetty, that is to the rocks, until 10:30 in the morning, having received the original

notification at 3:31 a.m. The sequence is critical. The call was received by Captain Maza and in turn

assigned to Lieutenant Kaloostian. FWC was aware it involved a homicide by 4:15 in the morning.

Not until 6:30 a.m. did Kaloostian and Rafael Almagro arrive off the scene. They never got off their

boat. The accident had happened at the highest tide.  They did not respond to the area until shortly

Page 37 of  167



before sunrise. At first light around 7:11 a.m. the birds would have cleansed the rest of the body

material.  Even then there would have been traces of some of the critical evidence that was washing

out. The jetty certainly would have looked different than it would at the time of the photographs later

that morning. But they made a conscious decision to rely on what other agencies would do. They

never put their boots on the ground.

The first FWC officers to land on the rocks were Kaloostian and Martin on a return trip at

10:30 a.m. While the incident report suggests that Martin was there around 9 o'clock such is not

accurate. She did not do it until nearly an hour and a half later on what was the third FWC trip. When

Martin did hit the rocks to gather evidence and take photographs it was at absolute low tide. By this

time, as we now know, the boat had moved, the bow had gone up, the tide had gone out, the body

parts had been consumed by marine life and the predators on the rocks and the scene had been

compromised. 

The following is the tidal chart for that day:

Every investigator that has been the subject of the sworn inquiry has indicated that as in all

cases the most critical aspect of an investigation like this is to respond to the homicide scene as

quickly as possible. Not close to it, not nearby, not above it, but on it.  The case agents here 

apparently play by a different set of rules.

A most respected veteran at FWC, a former captain with a lifetime of service described the
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appropriate response time:

“Q. Do you believe as an investigator, as soon as you can get to
the scene it's best for the case?

A. Yes.
Q. Have you ever, you know, had any one of the people who

work for you while you were in a supervisor capacity, either
as a lieutenant or a captain, tell you that there was an incident,
there was a death on a jetty, there was a crash on a jetty, so
we're going to wait, let's say, six hours before, you know, on
a boat outside, meaning on a boat drifting around, before they
actually go to the scene of the offense? Have you ever heard
of that?

A. No, sir.
Q. Well, in these water cases there are tidal events in progress,

aren't there?  In other words, the tides affect these jetties
because of Florida here, right?

A. Yes.
Q. And there's evidence to be -- to be photographed, but more

importantly to be seen, observations to be made, and so forth,
as soon as you get there, right?

A. Yes.” (Deposition of Laurie Luher of March 2, 2018, Pages
16 and 17, Lines 16-25 and 1-14).

FWC’s Doyle Cook set the tone as to what an appropriate response is:

“Q. Right. So that if you get the call like Fish and Wildlife got
here at 3:31 in the morning, do you think it's a prudent course
of action to wait to puts the boots on the ground until 9:30 in
the morning by the case agents in the case?

A. No.
Q. Or would you go -- you would go faster, wouldn't you?
A. Well, it generally depends on if I'm notified or not, but as

soon as I'm notified, whether that's three in the morning, I
would be going to that scene.

Q. And you know because particularly in water events you are
dealing with tide and you're dealing with water and you're
dealing with moving evidence and preservation of evidence,
right?

A. That's correct.”  (Deposition of Investigator Doyle Cook of
March 2, 2018, Page 47, Lines 3-19).

Attorney Royer tried to get a better answer and a good thing he did because Cook cleaned

up any misconception.  Investigators have to go directly to the rocks regardless of Fire Rescue
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presence:

“Q. What is the protocol that you have followed in your career, if
you know, about when you would appropriately be allowed to
go to the scene of the accident you're investigating if there is
a search and rescue going on at the same time by Fire Rescue
personnel? In other words, if there are divers actively looking
for bodies, are you as the FWC folks able to go right in there
and start doing your accident investigation or rather do you
wait until the search and rescue efforts are finished?

A. If you're asking me, I would go to the scene.  Often we have
the possibility of other people, unknowns, being on the boat,
but I would want to see the scene as well if I were the lead
investigator, so my response to the scene would be as soon as
I could get there.

Q. Right, but by scene, are you saying that you would put
yourself in the middle of the search and rescue effort or you
would remain at a distance until the search and rescue was
finished, and then when they were finished, you could go in?

A. No, I would say I would go directly to where that boat was
located on the jetty.  I would go to the scene regardless of
search and rescue efforts.” (Deposition of Investigator
Doyle Cook of March 2, 2018, Pages 66 and 67, Lines 24-25
and 1-22) (emphasis added).

Royer asked again.  An even more detailed answer came from Cook:

“Q. No. Let me see if I can rephrase it. It sounds like what you are
saying is that you want to go to the scene, in other words, you
want to be in a position where you can observe what's going
on and observe the scene.  My question is would you, in a
case where divers are actively swimming around the vessel
looking for bodies, would you go and put yourself right there
on that vessel when the divers are -- in this case it was on the
jetty, would you put yourself on the jetty when divers are
actively in that area trying to recover bodies, or\ would you
remain at an appropriate distance, close-by perhaps in a vessel
right off the jetty looking at it, watching the operation, but
would you remain there, that's what I'm trying to figure out?

A. No, I would immediately go to the boat, I would not be
slowed down by the search and rescue of divers in the
water there at the scene.  Obviously our first
responsibility when responding to a scene is the safety of
the victims, so if people were being treated there by Fire
Rescue, I would not interfere in that in any way, however,
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divers being present in the water looking for other
possible people on the boat would not prevent me from
going to try to begin documenting what I'm seeing there
at the scene, I would go directly to the scene.

Q. And by the scene you mean the actual vessel? You mean
actually getting on the jetty and walking up to the vessel,
even though there are divers feet away swimming in the
water?

A. That's correct.
MR. ROYER: Okay.  I appreciate that, thank you, that's all I have.”

(Deposition of Investigator Doyle Cook of March 2,
2018, Pages 68 and 69, Lines 6-25 and 1-13)
(emphasis added).

Lieutenant Kaloostian, the first FWC officer near the jetty, not on it, described the events of

that morning as follows:

“A. I met my -- I called another marine patrol officer out, Ralph
Almagro, and we met at one of our patrol vessels in the water,
which was I believe was Coral Reef Yacht Club, if I'm not
mistaken.

Q. Did he have any information by then, or did he have the same
information you had?

A. I called him.
Q. So he had less or equal?
A. He probably had less.  I was Ralph, we need to go.  So it was

a directive.
Q. And so what happened next?
A. Well, we met at the marina, and we got in one of our patrol

boats and proceeded to the scene.
Q. And when you got there who was there?
A. Miami-Dade Fire Rescue was there by water, their fire boat,

and I think Miami-Dade Marine Patrol was there, police
department.

Q. And what time did you actually get to the scene, having been
summoned?  And I'm not suggesting it was a slow response. 
I'm just trying to get the chronology.

A. Right.
Q. What time did you get there to the scene?
A. I think we actually arrived on scene, because we called it

in, at approximately 6:30 in the morning.” (Deposition of
Curt Kaloostian of February 9, 2018, Pages 18 and 19, Lines
16-25 and Lines 1-16) (emphasis added).
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Kaloostian went over the call and his decision to defer, initially, to others: 

“Q. Now, at 3:30 dispatch gets it.  At 6:30 FWC makes its
presence in the case?

A. Yes.  I received a phone call at approximately 3:40, the initial
phone call.  My response to dispatch was let the personnel
out there take arrival, give me an initial assessment before
I make an effort to call out our people and respond from
home.  So the second phone came in at 4 13, telling me what
we had, and that's when we reacted.” (Deposition of Curt
Kaloostian of February 9, 2018, Page 19, Lines 17-25)
(emphasis added).

Kaloostian went on to describe the reason for the response delay, even though he knew there

were three bodies, as follows:

“Q. But later you find out that, you know, it looked like a serious
boat crash?

A. Yes, sir.
Q. And at that time you knew that it was a homicide?
A. Yes.
Q. And that was what time?
A. Well, I received the second phone ball, it would be

approximately quarter after four in the morning.
Q. At for 4:15?
A. Yeah.
Q. Now, the divers had arrived at 3:50 or thereabouts, and 3:57,

and then they were on the water, and then they went through,
and then thereafter it appears to be unspecified how long
some of the things took place, the recovery effort, the
inspection efforts, the combing efforts. Did you know about
any of that at the time that you got that call at around 4:30?

A. No, sir.
Q. You but knew there was death involved?
A. Yes.  I believe at that point I was told that three bodies

had been recovered.
Q. At that point, at 4:00 in the morning, did you give any

directions to the other agencies on the ground, or on the
water, or a combination of both, as to what you wanted done
as the controlling authority?

A. No, sir.
Q. Why didn't you --
A. Because we were not the controlling authority at that

point.  Miami Police Department, or Miami-Dade PD was
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on scene, so they're obviously a police agency.  So they
have their own procedures and protocols as well.”
(Deposition of Curt Kaloostian of February 9, 2018, Pages20
and 21, Lines 13-25 and Lines 1-23) (emphasis added).

Kaloostian acknowledged nobody went on the jetty until after sunrise other than the MDFRD

divers, obviously the only eyewitnesses to the critical facts:

“Q. No, my question is:  Did you -- do you know as you sit
here today that nobody hit the jetty  until sometime after
sunrise, except for the divers?

A. That's correct.  I did.  Yeah.” (Deposition of Curt
Kaloostian of February 9, 2018, Page 22, Lines 16-19)
(emphasis added).

Diver Vanbuskirk confirmed diver Perez’s statement that they were the only ones on the

rocks:

“Q. And when was your mission concluded? Was it not around
sunrise?

A. I do remember the light coming up, and we were heading into
the Coast Guard station at Miami Beach and it was light out.

Q. Now, during that time period did you see any Fish & Wildlife
people on the rocks with you?

A. On the rocks? No.
Q. Yeah, on the rocks.
A. No, not on the rocks.
Q. Where were they?
A. On their boat.  And then I recall seeing them at the Coast

Guard station at Miami Beach.” (Deposition of Jason
Vanbuskirk of February 9, 2018, Pages 48 and 49, Line 25
and 1-12).

Kaloostian claims he was unaware of the details of the Fernandez body recovery, even at the

time of the deposition:

“Q. . . . All right.  So as you sit here today you don't know that
José Fernandez was pinned under the boat?

A. No. (Deposition of Curt Kaloostian of February 9, 2018, Page
25, Lines 10-13).

Kaloostian somehow claimed the evidence would remain on the rocks despite the “fluidity”
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of the environment:

“A. Yes.  Again, when I arrived on seen there were marine patrol
-- Miami-Dade Police Department marine patrol units on
scene, yes.

Q. Did you see any of them on the rocks?
A. No, sir.  Nobody was on the rocks once we arrived.
Q. And you and Ralph arrived?
A. Correct.
Q. And did you guys go on the rocks?
A. No, not at that point.
Q. The boat was still up?
A. Correct.
Q. The evidence technically was on the vessel?
A. Whatever evidence is -- the vessel itself and whatever

objects that were separated from the vessel on or about
the rocks, yes.  That would still all be there.” (Deposition
of Curt Kaloostian of February 9, 2018, Page 31, Lines 4-21)
(emphasis added).

Coincidentally the FWC arrival was at the time FB 73 was preparing to leave the jetty with

the bodies, all of the firefighters’ mission having been appropriately accomplished: 

“Q. So you got there, it was 6:30, six, whatever, 6:40, and it just
so happened they were about ready to leave to take the bodies
back, and you escorted the vessel?

A. Yes.” (Deposition of Curt Kaloostian of February 9, 2018,
Page 36, Lines 19-23).

At the Coast Guard Station, Martin and Lorenzo Veloz, were part of the group, Veloz being

the public information officer for FWC:

“Q. So who was there, just there case -- I don't know the players.
A. You know, that morning, Investigator Martin, myself, the

public information officer eventually showed up, Officer
Yanez, and of course Officer Almagro.  And I don't recall if
any other supervisor showed up there.  I just don't have the
recollection of that.” (Deposition of Curt Kaloostian of
February 9, 2018, Page 46, Lines 7-14).

Kaloostian believed that nobody put their feet on the jetty until around 9:30 a.m. Actually

it was more like 10:30 a.m., six hours after FWC was notified first at 3:31 a.m. as noted below:
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“Q. Did anybody put feet on the ground until you got there
with Christina Martin?

A. Not to my knowledge.  Miami-Dade Marine Patrol, again,
was there in their boats, but never, you know, climbed the
rocks or anything like that.

Q. And this would be about nine, 9:30?
A. Approximately. (Deposition of Curt Kaloostian of February

9, 2018, Page 49, Lines 8-14) (emphasis added).

Kaloostian was not there during high tide, when the impact happened or when the firefighters

responded and recovered the bodies:

“BY MR. FERNANDEZ:
Q. Were you there at the time of the tide, of the highest tied?
A. No.
Q. At three in the morning, all the way through 3:49? 
A. No sir.” (Deposition of Curt Kaloostian of February 9, 2018,

Pages 57, Lines 8-13).

Martin was not on the rocks either at the time of the firefighters’ recovery of the bodies nor

at the vessel evidence recovery:

“Q. Christina Martin was not?
A. Correct.” (Deposition of Curt Kaloostian of February 9, 2018,

Page 57, Lines 24-25).

Even around 6:30 a.m. Kaloostian was an “observer,” at a distance, and Martin was not even

in the vicinity:

“Q. . . . You were not on the rocks?
A. No.  We were there in the vicinity watching and observing,

but not on the rocks workings with him, no.” (Deposition of
Curt Kaloostian of February 9, 2018, Page 78, Lines 2-5).

At their depositions, as yet no transcript prepared for inclusion, of March 23, 2018, both

Major Alfredo Escanio and Captain Maza recounted the “fluidity” and changing conditions on the

jetty which demanded an immediate response to and onto the site.  

Captain Marvin indicated what his version of an immediate response is in his unit at FWC:
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“A.· · We immediately -- in this scenario, in this particular
investigation we -- our dispatch center notified.· I started
calling out people that were sleeping, and they notified
several people -- I think Lieutenant Kaloostian and
Officer Almagro – and they immediately responded.· And
we notified our investigative team.· I think Lieutenant
Pomares was notified, and he in turn notified Investigator
Martin, and she responded.

Q.· · Now, you said something, perhaps I'm paraphrasing,
immediately; but immediately is a word of art.· Do you
recall how long it took for the first Fish & Wildlife official
to get on the scene?

A.· · I think several -- a few hours.
Q.· · So immediately, meaning a few hours, like 6:30 in the

morning; from 3:30 to 6:30, 7:30?
A.· · Yes.” (Video Deposition of John Marvin of February 9, 2018,

Page 22, Lines 9-25) (emphasis added). 

Captain Marvin did not enjoy questions about the FWC response onto the rocks as opposed

to staying on their boat:

“Q.· · Well, the thrust of the question is your people
weren't on the rocks, as case agents, to
investigate the scene of the crime, for hours,
despite the fact that they were on the boat
adjacent to it.· Did you know that?

MR. ROYER:· Object to form.
THE WITNESS:· I know they were on the rocks.· I don't know

what time it was.” (Video Deposition of John
Marvin of February 9, 2018, Page 31, Lines
13-20). 

Upon more specific questioning, Marvin acknowledged that frankly, he was unaware of the

delay or the reason for it:

“Q.· · No.· I'm asking if -- I know they did that and you know they
did that.· What I would like to know is if you knew that your
people were not on the rocks while the bodies were on MB73;
and eventually they concluded their tasks, and after sunrise
they took the bodies on MB73 with your people on, you
know, the FWC boat following, which had never stepped on
the rocks until they arrived where they delivered the bodies to
the Coast Guard station. Are you aware of that?

A.· · I'm not aware of that.
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Q. Okay.· Now, you supervised this case; did you not?
A. Yes, I did.
Q. Do you think it was important or it is important for a case 

agent, when you were a case agent, to try to get to the scene
as quickly as possible?

A. Yes.” (Video Deposition of John Marvin of February 9, 2018,
Page 32, Lines 6-24). 

True to FWC form, Technician Amy was never requested to go on to the rocks of the jetty,

at any time, to gather evidence, before the vessel was pulled off the rocks and towed.  Amy said she

would have gone:

“Q. Why didn't you go to this one?
A. I was not requested.
Q. Would you have gone?
A. Had I been requested, yes.
Q. Would you have been afraid of getting on the rocks?
A. I don't believe so.  I would have to see the location towards it

or if it's boat accessible. I don't know.
Q. If the divers had helped you get on the rocks -- I mean, other

people got on the rocks eventually, except for the Fish &
Wildlife people.

MR. ROYER: Move to strike.
THE WITNESS: Again, I would have to evaluate the scene and

my own personal safety, and determine
whether or not that was something that could
have been accessible to myself.  But I was not
requested.” (Deposition of Andrea Amy of
February 28, 2018, Pages 39 and 40, Lines 19-
25 and 1-11) (emphasis added).

Technician Amy was never told that nobody from FWC went onto the rocks until around

10:30 a.m. that morning:

“Q. And did you say -- did anybody tell you from Fish & Wildlife;
but we didn't even go on the rocks.  We -- the divers were
there from 4:00 in the morning until the sun got hot?

A. No.  That information was not told to me.
Q. We didn't go on the rocks.  We were on the boats?
A. No --
MR. ROYER: Form.
THE WITNESS: -- that was not told to me." (Deposition of
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Andrea Amy of February 28, 2018, Pages
40-41, Lines 19-25 and 1-3).

Martin indicated that she went to the jetty as quickly as possible. Actually she did not get

onto the jetty, the rocks themselves, until much later in the day. But she made it appear during

testimony, as the first witness deposed, as if she had gone as quickly as she could to the rocks

themselves, while she remained comfortably on a boat the whole time as the tide kept going out and

the evidence disappeared: 

“Q. If you go down to the last paragraph, Investigator Martin, it
says, ‘Officer Almagro and I went to the north jetty via an
FWC vessel.’  And then it says, ‘We were there from 8:57
till 9:30.’ Are you actually on the jetty itself, on the rocks?

A. No.  We went to the area for me to take initial
photographs as soon as possible.  And then I took several
photos initially, and we went back to get Lieutenant
Kaloostian so that he could go with me onto the jetties and
I could take more photos.”  (Video Deposition of
Investigator Christina Martin of December 19, 2017, Page 68,
Lines 6-17) (emphasis added).

The significance is critical.  Martin never made it to the rocks until 10:30 a.m., the absolute

low in the tide despite the statement FWC was “there from 0857 until 0930 hours” suggestive of

disembarking.  The accident and recovery happened at the absolute high tide that morning.  The

incident report reads as follows:

“Ofc. Almagro and I went to the north jetty via FWC vessel to
photograph V-1 and the crash site.  We were there from 0857
hours until 0930 hours.  I observed V-1 to still have the interior
deck blue lights, the blue underwater transom lights and a red
navigational light illuminated.  Ofc. Almagro and I then returned to
the USCG station and picked up Lt. Kaloostian.  FWC Ofc. Yanez
boarded a MDPD vessel and we all made our way back to
Government Cut’s north jetty.  Ofc. Almagro dropped Lt. Kaloostian
and I off on the north jetty, where I conducted an initial inspection of
V-1.  I noticed the V-1 had sustained extensive damage to the forward
port. . .” (emphasis added).
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There are consequences associated with bad judgment and a poor work ethic in any

profession.  Sometimes people get away, get lucky that damage is limited.  Sometimes they are not

so lucky.  So what changed due to the delay of actually getting to the rocks?  What evidence was

lost?  What was the right way to have done the bare minimum even?  FWC spoke on the subject. 

Captain Marvin agreed that a quick response is best when body tissue lies on a jetty:

“Q. ...That's a simple one.· You know a jetty and the marine life
on the jetty, don't you?

A.· · Yes.
Q.· · It's not like here, like you can leave here a piece of body tissue

and tomorrow maybe it's decomposing, but it would probably
still be here unless it's cleaned by the staff, right?

A.· · Yes.
Q.· · Now, in a jetty isn't there a clock, so to speak, for any tissue?
A.· · Never thought of it that way.
Q.· · Well, tell me no, Mr. Fernandez, or no Ralph, or no

whatever.· No, no, no, that's no problem.· Nothing is going to
eat it.· Nothing is going to wash it away?

A.· · I mean, the answer to your question is obvious that the faster
you can do anything is
usually the best in this type of work.” (Video Deposition of
John Marvin of February 9, 2018, Page 142, Lines 2-19). 

Marvin conceded the outcome could have changed with a prompt response onto the rocks:

“Q. ...Do you understand what -- in other words, do you see the
basis for my question?

A.· · I don't even know what the question is, but I understand what
you just told me.

Q.· · That the sooner the better --
A.· · Yes.
Q.· · -- when there's body tissue on the jetty?
A.· · Yes, sir.
Q.· · And that the quicker they would have gotten there, the better

the chances to have confirmed what the diver saw, if that's
what the diver says?

A. Yes.
Q. I'm not asking you to accept that he said it, but if you read, the

diver said there's tissue there, and you probably will say you're
right, the quicker would have been better.· Because it would
have been able to observe tissue, and that may have changed
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the outcome of this investigation; would it not?
A.· · It may have.” (Video Deposition of John Marvin of February

9, 2018, Page 143, Lines 5-25).

Kaloostian acknowledged what happens to skin, blood and tissue on a jetty:

“Q. But let's say skin, tissue, blood, things of that nature, whether
it be fish; have you seen the reaction of the marine life on one
of these jetties?

A. Yes.
Q. And then off the jetty have you seen what happens when you

drop body parts of let's say an animal, a fish, chop it up and
threw it down; what happens over on the jetties, what
happens?

A. What happens?
Q. Yeah.
A. Well, eventually marine life becomes interested in it.
Q. And there's no difference between that and a human body that

had gone through trauma, is there?
A. No, sir.” (Deposition of Curt Kaloostian of February 9, 2018,

Pages 28 and 29, Lines 24-25 and Lines 1-14).

VIII. QUALITY AND PROFESSIONALISM 
OF THE FWC INVESTIGATION

Undoubtedly this case has taxed the conscience of many, within and outside of law

enforcement.  Certain behavior has been so dramatically outside the norm that inclusion is

mandatory.  Prior to the deposition process Martin, Haney, Pomares, Marvin and others prepared

with FWC general counsel, Brandy Elliot.  This is perfectly appropriate.  But then in the overnight

break of the Martin deposition, Martin and Elliot discussed the testimony and evidence to the extent

that on the following day Martin, not waiving “attorney client privilege” she believed existed,

volunteered that she wanted to clarify answers from the previous day.  Then there was discussion

with Pomares and again with others including Haney.  Haney on the second day invoked the

privilege.  Defense counsel honored the claim in the spirit of collegiality that should exist between

counsel even in the most challenging moments.  Then came Marvin and others.  Marvin denied
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contact, yet Haney spoke of their contact. 

At this point it is best to address the problems that arose over the attorney client privilege

claimed by law enforcement.  Defense counsel has deposed police officers since 1980 and rarely

does this factor into discussion.  But here is the start:

“BY MR. FERNANDEZ:
Q. Investigator Martin, my name is Ralph Fernandez and we've

met before, and now I'm going to get to ask you some
questions.  Who have you -- and I presume the answer is
going to be many -- but who have you spoken to about this
case in the last few days?

A. Manuel Pomares, Jay Marvin, Mike Haney and Brandy
Elliott.

Q. All right. Outside of Brandy Elliott, who may or may not
represent you individually but represents the agency, tell me
what the discussions were with each of those individuals,
starting with Lieutenant Haney.

A. We just had a phone conference a few days ago stating just
how to basically prepare for the deposition and what to expect
and reviewing the case file.  It was myself, Haney, Pomares,
and Elliott that were on the phone.” (Video Deposition of
Investigator Christina Martin of December 19, 2017, Page
151, Lines 2-20).

Defense counsel again reiterated the parameters, whether or not they actually applied given

the unusual claim coupled with what was about to unfold:

“Q. . . . “I don't care what you said at this point to Ms. Elliott, but
I want to know anything that you said to each other, law
enforcement officers, about today; you know, meaning the
depositions.  Preparing is a word of art. What I'm saying is
what did they tell you about, for instance, Mr. Royer, his
questions, his subjects; Mr. Fernandez, his questions, his
areas of interest and so forth?

A. Nothing. Just to remain calm, answer truthfully and refer to
my notes if necessary. I don't have a lot of experience in
depositions, so they were just trying to make sure that I
understand the process.” (Video Deposition of Investigator
Christina Martin of December 19, 2017, Page 152, Lines 2-
14) (emphasis added).
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On the second day of depositions, when the unlawful disclosure of the toxicology results was

the subject, Martin jumped to an area where the day before she had stumbled.  Interestingly they

were related to additional documentation on the Macias toxicology that attorney Royer had received

but the defense never had.  That material was supplied in part after it was identified at the deposition

of the toxicologist, Diane Boland, on February 27, 2018.

In any event Martin suddenly said she wanted to clarify something that she said the day

before:

“Q. What I'm asking you is, are you aware that the information
about the toxicology findings was out in the public far before
the mayor released it?

A. I'm not aware of anything. And I actually reviewed the
toxicology report that we had yesterday, and I did want to
clarify something if that's possible.” (Video Deposition of
Investigator Christina Martin of December 20, 2017, Page
369, Lines 6-12).

On February 4, 2018, Brandy Elliot wrote a lengthy e-mail citing ethical restrictions and

deposition conduct.  A relevant entry follows:

“. . . I will be participating in these depositions by telephone as an
advocate for my client. . . Since those rights were clearly trampled in
the last deposition despite Rules of Professionalism, I will, as counsel
for the agency, ensure they are followed going forward.”

Defense counsel was already privy to a response to attorney Royer by Ms. Martin the day

before that indicated Ms. Elliot was a party to the review of the homicide report before it was

finalized, as noted below:

“A. Lieutenant Haney and Captain Jay Marvin I believe reviewed
the report as well.

Q. Over what period of time did this --
A. I believe Brandy Elliott also had a --read the report.
Q. Okay. Before it was finalized?
A. Yes.” (Video Deposition of Investigator Christina Martin of

December 19, 2017, Page 54, Lines 3-9). 
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At that point defense counsel authored a conciliatory noted with a suggestion to place the

disagreements behind Ms. Elliot and himself and move with the task at hand.  Defense counsel has

never questioned Elliot’s participation in the report preparation, the very subject of this entire

challenge. 

Elliot appeared thereafter on the phone.  Absolutely nothing changed in defense counsel’s

style and mode of interrogation.  Nothing changed in the conduct of the depositions and no problems

developed although tension existed previously and continued given the nature of the encounters.  No

problems had existed earlier as confirmed by the transcripts of these depositions.  But Ms. Elliot

stopped appearing for depositions by March 23, 2018.  All counsel reached out to her as she had

been noticed.  The witnesses were advised they could at any time call her.  But she did not surface. 

This was a bit strange given her prior written posture.

At the beginning of the deposition of Lieutenant Robert Rodriguez on March 22, 2018, 

Ralph Fernandez noted in an off record discussion that he wanted the court reporter the find out how

long and where the depositions were being “read,” as deponents have the rights to do.  Defense

counsel voiced his concern that the witnesses the last round seemed to have anticipated areas of

inquiry too well and noted further that trap question answers supported those concerns.  At that time

attorney Chris Royer, who has continued to assert erroneously the alleged confidentiality of the

deposition transcripts in pleadings filed, indicated he had provided Ms. Elliot the transcripts up to

date.  Mr. Royer also indicated he had not let the defense know because defense counsel had at some

point said that Ms. Elliot should have them, a true statement, but only partly true.  The statement was

part of a consistent position, that everyone should have access to everything, open file discovery, no

privileges, no exceptions and no barriers.  After the transcripts went to FWC without notice to the

defense, by anyone, there has been no reciprocity at any level.  FWC did not communicate receipt. 
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Some witnesses were too well prepared.  And against this backdrop, this section addresses

institutional behavior on the part of the agents.

Haney acknowledged the meeting with Brandy Elliott, investigator Martin and Lieutenant

Pomares, the week before his deposition, and the fact that there were discussions that he would not

comment about at deposition:

“Q. ...Who have you spoken to in the last three days, or two weeks
let's say, two weeks is better
because I -- and I don't want to surprise you in this.· I
understand there was a joint discussion with Brandy Elliot
and multiple officers about the case?

A.· · We had a conference call with Brandy, Investigator Martin
and myself and Lieutenant Pomares last week.

Q.· · And that -- that dealt with the potential testimony here and the
-- and the behavior of the
depositions and so forth?

A.· · In general, yeah, just some generalities.
Q.· · Okay.· So did you get any specifics that day about, you know,

some areas that perhaps
Investigator Martin when -- you know, asked about?

A.· · Well, those were discussions with our attorneys, so I can't
comment on that.” (Video Deposition of Michael Haney of
December 21, 2017, Page 146 and 147, Lines 16-25 and 1-7)
(emphasis added). 

Haney acknowledged that after the deposition of Christina Martin or Lieutenant Pomares, 

he happened to talk to Brandy Elliott again, and his request was honored:

“Q.· · You'd rather not talk about what you discussed?
A.· · Correct.” (Video Deposition of Michael Haney of December

21, 2017, Page 148, Lines 18-20) (emphasis added). 

Haney would go on to explain that he also met Lieutenant Pomares the night before his

deposition and then spoke to Captain Marvin on the telephone, but supposedly they didn't say much

to each other.  When confronted with the fact that the length of the call would be documented on cell

records, Haney changed his tune and said, well we talked about a lot of things, when referring to
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Marvin.  Nevertheless this is the context:

“Q.· · All right.· So going back to who you spoke with.· So far we
know you spoke with Brandy Elliott prior to your testimony
here today after the depositions of the other two that testified
the day before yesterday and yesterday. Did you speak to any
member of law enforcement about the depositions?

A.· I met with Lieutenant Pomares last night to get the binder, but
I mean, we didn't talk about
content of, you know, the depositions.· I haven't spoken with
Investigator Martin at all.

Q.· · Who -- did you speak to anybody else in the last three days
about this?· In other words, we'll
get back to Pomares and what you may or may not have said.

A.· · I spoke to Captain Marvin, my former captain.· I spoke to
Captain Marvin last night on the
phone and –

Q.· · And what did he tell you?
A.· · He didn't tell me anything.· He just asked if I'd had my depo

yet, and I said I had it today,
and he said "good luck" and that was it.

Q.· · So that was it.
A.· · Uh-huh.
Q.· · So -- and that was through your cell phone?
A.· · Yes, sir.
Q.· · So that would be like a one-minute call?
A.· · Yeah, I mean, we talked about other -- a lot of other

things.”  (Video Deposition of Michael Haney of December
21, 2017, Page 156 and 157, Lines 17-25 and 1-20) (emphasis
added).

 
Kaloostian would implicate Marvin and Carcasses in preparing with Ms. Elliot, but defense

counsel interrupted an answer to stop the response:

“A. Really, I've spoken to nobody.  I did --we did have a
conference call yesterday with Brandy.  Mainly that just
centered around did we have any questions about --

Q. Well, we'll agree to disagree for now.  Whatever you guys
discussed, it's in my position, it's still up in the air, but
there's no point in treading this at this point.

A. Okay.
Q. So the discussion we'll leave out.  The actual of who was

listening I want to hear.
A. It would have been Jay Marvin, Captain Marvin, and
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Andy Carcasses.” (Deposition of Curt Kaloostian of
February 9, 2018, Pages 8 and 9, Line 25 and Lines 1-12)
(emphasis added).

Kaloostian detailed the parties chatting and the length of time of the discussion.  In the

exchange Elliot perhaps made her only objection of privilege at any of the depositions she attended. 

It was misplaced, anyway, but the exchange showed bilateral civility and professionalism

nevertheless:

“Q. Now, how long was the conversation with Ms. Elliott?
A. It would be fifteen minutes, 20 minutes.
Q. And, again, the three of you were on with her at the same

time?
A. Yes.
Q. Did you review any documents in preparation for that

conversation?
MS. ELLIOTT: Objection.  That's privileged.  Don't answer

that, Lieutenant.
THE WITNESS: Okay.
BY MR. FERNANDEZ:
Q. We disagree on that, but you heed her advice for now.  We'll

cross that bridge later if it needs to be, and in your case it may
not.  Certainly with captain Marvin it might.

A. All right.
MR. FERNANDEZ: Well, let me ask you, Brandy, in other

words the documents used in preparation
for today are off limits, according to your
objection?

MS. ELLIOTT: Well, you asked him if we discussed any
documents.

MR. FERNANDEZ: No.  I want to know if he looked at any
documents, just to identify the documents.

MS. ELLIOTT: I'm fine with that question actually.  If
that's your question I'll withdraw the
objection.  I'm fine with that.” (Deposition
of Curt Kaloostian of February 9, 2018, Pages
9, 10 and 11, Lines 23-25, Lines 1-25 and
Line 25) (emphasis added).

But then the quality of the contact changed.  Haney was deposed on December 21, 2017. 

Repeatedly he claimed the case was closed, all done.  He was adamant.  But then he made an
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interesting move.  The timing raises eyebrows.  He called diver Perez days before Perez’s deposition:

“A. Since the deposition, no, just the photographs that were
shown on the news.  And I was sent a photograph from the
FWC that I didn't have a chance to review, but I'm
assuming it's the photograph of -- of us working on the
vessel.

Q. And when was that?
A. Approximately five days ago, six days ago.
Q. Who requested that?
A. A lieutenant.· I have his name. Lieutenant -- when I

remember his name, I'll give it to you.” (Videotaped
Deposition of Javier Perez of February 8, 2018, Page 15,
Lines 1-11) (emphasis added). 

“A. I don't want to say his last name. I don't want
to speculate.

MR. ROYER: Haney?
THE WITNESS: Yes, that's him.  Lieutenant Haney.· He's the

only gentleman that sent me a photograph to
review, but I couldn't answer his question.”
(Videotaped Deposition of Javier Perez of
February 8, 2018, Page 17, Lines 2-8). 

“Q. All right.  Tell me again, then, if you can.  Because it seems
like he called you and said, out of nowhere, I'm going to send
you a photograph. Was that the first thing?  And then you go
-- like your response, what was it?  The guy is sending me a
photograph, I guess.  I don't know what it is.  It could be Tom
Brady's hand.

A. Yeah, I don't want to speculate on that, but he did identify
himself as FWC Lieutenant Haney, and he said that I'm
going to send you a photograph, let me have your email. 
I received the photograph.  He says, "In the picture -- can
you see the picture?"  I said, "Yeah." He said, "More or
less, just kind of tell me where you found the body on the
-- on the -- on the other side of the rocks." So I said --

Q. That's what he said, "Can you tell me where you found
the body on the other side of the rocks?"

A. Yeah, those were his words.
Q. Okay.
A. And I said, "Look, you can't really tell in the

photograph."  I said, "At that time where that -- when
that photograph was taken, you can't tell. It's too dark." 
I said, "When the sun came up, you could see, but then
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you'd have to reconstruct the water level," which was
really hard. And I said, "[I] can't really tell you exactly. 
I just know that it's kind of like on the north side of the
rocks and the south side of the rocks.”  (Videotaped
Deposition of Javier Perez of February 8, 2018, Pages 23 and
24, Lines 2-25 and 1-11) (emphasis added). 

Captain Marvin was not aware of Haney’s call to Perez, of all times, five days before Perez’s

deposition:

“A.· · There's no criminal investigation.· It's concluded.
Q.· · It's concluded?
A.· · Yes.
Q.· · So when Lieutenant Michael Haney five days ago reached out

to the diver, sent him a photograph and asked to reconstruct
the placement of the bodies or something, whatever the divers
said happened, how is that possible after what you just said?·
How do you correlate that with what you just said?

A.· · I'm not aware of that.
Q.· · Well, you don't know about it?
A.· · I don't know about it.
Q.· But when you know about it, you find out about it, if it's true

what is your reaction? You're going to reflect upon it first?
A.· · I'll ask some questions.· Yeah.” (Video Deposition of John

Marvin of February 9, 2018, Page 108 and 109, Lines 14-25
and 1-5). 

When Marvin was asked about Haney’s call he tried to act as it he was neither surprised nor

concerned.  Perhaps not surprised because he had been advised of the Perez testimony earlier.  Not

concerned because of a reason worthy of repetition due to it being so sophomoric:

“A.· · I don't think that that's any type of a policy violation, and I
don't know the reference. I just learned that today.· I mean, I
don't know if he has another investigation that he's working
on that maybe would assist in that investigation outside of my
area, or maybe he was just trying to learn and better
himself of how to do better next time.” (Video Deposition
of John Marvin of February 9, 2018, Page 135, Lines 2-8)
(emphasis added). 

But at least Marvin acknowledged he had never heard of such contact before, on any other
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case:

“BY MR. FERNANDEZ:
Q. Sure.· In reverse order, there's no violation in Haney doing

that, but do you normally -- I thought you earlier said that
when the investigations are done, they're done.· Has anybody
gone behind your back and done this before?

A.· · I've never heard of this happening, so I don't know.” (Video
Deposition of John Marvin of February 9, 2018, Page 135,
Lines 17-24). 

The law of rough note retention is clear.  After transfer to report form notes can be destroyed. 

But clearly rough notes can’t be destroyed unless a police report is generated, not a summary, but

a contemporaneous report.  In this case, as even diver Perez noted, Martin used a notepad.  Martin

acknowledged that she used a notepad to document her investigation throughout the case and later

that the information on it was transferred to the incident report: 

“Q. Going back to Exhibit 4, creating this living document, did
you have a notebook or did you have an iPad, or did you
dictate?  How would you memorialize things when you went
back to your office, or wherever you were working, to get it
into the formal report?

A. I had a notepad that I used to document different things
throughout the case, and then I transferred it to the incident
summary report.” (Video Deposition of Investigator Christina
Martin of December 19, 2017, Page 122, Lines 4-12). 

Martin would go on to state that her notepad was destroyed or thrown away so she did not

possess the pen and ink notes any longer:

“Q. . . . Where is that notepad now?
A. As I went through the notes, I just cleared the pages and made

sure that they were in there, and I started over on a blank
paper.

Q. Did you destroy them or throw them away?
A. Yes.
Q. Why?  So you don't possess that notebook or your pen and ink

notes at this point?
A. No.” (Video Deposition of Investigator Christina Martin of

December 19, 2017, Pages 122 and 123, Lines 19-25 and 1-2)
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(emphasis added). 

Haney created his report after reading investigator Martin’s report, thus it was called a

supplement:

”Q. So this document, if I understand right, you created this entire
document after the investigation was finished and after
reading Investigator Martin's report, that's why it's called a
supplement to her report?

A. Correct.” (Video Deposition of Michael Haney of December
21, 2017, Page 38, Line 6-11).

Every note or notebook or written information that Haney had, whether on computer or note

pad, was turned over and he kept nothing:

“Q.· · Do you have any separate notes or notebooks or any written
information, whether it's on a computer or in a note pad, that's
-- that is not contained in this investigation, like your own
private notes?

A.· · No, sir.· Everything I have was turned over.” (Video
Deposition of Michael Haney of December 21, 2017, Page 40,
Lines 1-6).

Haney repeated that nothing was kept as far as a running log, pads, anything that developed

information, as everything was passed on to Christina Martin:

“Q.· · Now, did you keep a running log of any kind, I say electronic,
you know, some people -- pads, I – you know, everybody has
a different thing, you know, like, a pad, anything to -- as the
case developed, to get information and put it in it?

A.· · I don't think so.· I think everything was passed to --
Investigator Martin kept the -- you know, the notes and the
documentation and the running log and stuff like that.” 
(Video Deposition of Michael Haney of December 21, 2017,
Page 176, Lines 5-13). 

Pomares indicated that he in turn had a police report or generated a report, but he could not

find it in the records, and the report has never been provided to the defense:

“Q.· Do you have these?
A.· · I should have had a report.· There should be my incident
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report.” (Video Deposition of Lieutenant Manuel Pomares of
December 20, 2017, Page 49, Lines 16-18).

The problem is that contrary to general orders and the guidance to create actual reports, few

did, and Martin created a “living document” which she could add to or correct at any time, as facts

evolved or opinions changed.  Erroneously she added that the twenty versions had been provided to

the defense, a misstatement addressed in yet another motion:

“Q. So was it basically a living document that you populated
information on it as you got it and you revised it along the
way?

A. Yes.
Q. Did you maintain just the version you were working on?  In

other words, did you save different versions so you have like
what I'll call Exhibit 4, version one, two, version three, and a
final version?

A. Yes.  I would work on the report, and I would save it as I
went, saving it as No. 3, No. 4, No. 5.  That was just to
protect the report in case for some reason it was -- my
computer malfunctioned or something happened, I could
access the very last copy of the report that hopefully that the
computer had saved.

Q. And do you still have those other versions?  If we wanted
to go back and look at those, could we talk to the FWC
attorney and say, look, we'd like to see each version of this
document as it grew from the cradle to the grave?

A. Yes.  I believe it was provided, but I'm not sure.  Yes, I
still have every copy.

Q. How many versions are there?
A. I don’t know.  Maybe 20.”   (Video Deposition of Investigator

Christina Martin of December 19, 2017, Page 55, Lines 1-25)
(emphasis added).

The notepad that was destroyed had the information which was later transferred, for instance,

the first interview of Javier Perez had to be on it, and nobody knows what happened to it:

“Q. Going back to Exhibit 4, creating this living document, did
you have a notebook or did you have an iPad, or did you
dictate?  How would you memorialize things when you went
back to your office, or wherever you were working, to get it
into the formal report?
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A. I had a notepad that I used to document different things
throughout the case, and then I transferred it to the incident
summary report.” (Video Deposition of Investigator Christina
Martin of December 19, 2017, Page 122, Lines 4-12). 

Whenever Dr. Hutchins and the Medical Examiner's Office work with homicide detectives

they know that the Medical Examiner has jurisdiction over the body and detectives don't usually even

touch the body until the Medical Examiner gets involved, as follows:

“A. Well, they, the homicide detectives that we work with know
that we have jurisdiction over the body and they usually don't
touch the body until we get there in cases of homicide.” 
(Deposition of Kenneth D. Hutchins, M.D. of February 27,
2018, Page 19, Lines 4-7).

Washing of bodies by law enforcement is a universal no no.  Dr. Hutchins noted that in five

hundred (500) or more homicides that he had handled nobody had ever washed a body, as noted

below:

“Q. Have you ever had another case that you have handled in a
homicide where they have washed the body?

A. The police?
Q. Yeah.
A. No.
Q. How many have you handled?
A. Homicides?
Q. Yeah.
A. 500.  Maybe more.” (Deposition of Kenneth D. Hutchins,

M.D. of February 27, 2018, Page 67, Lines 15-23).

In this case, the bodies and particularly the faces, were washed.  More importantly, nobody

from FWC told Dr. Hutchins the bodies had been washed before being received by the Medical

Examiner:

“Q. And this despite the fact that you had jurisdiction over that
body.

A. We have jurisdiction over these bodies, yes.
Q. Did anybody tell you they had washed the body?
A. No.” (Deposition of Kenneth D. Hutchins, M.D. of February
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27, 2018, Page 68, Lines 6-10).

Martin acknowledged it was her decision or her responsibility that the faces or the bodies had

been washed.  But she surely gave a long rambling answer to a very simple question before finally

owning up to it:

“Q. And when you took photographs, at any point in time, did
anybody touch or -- not suggesting anything bad or
misconduct, but did anybody tamper with the bodies such as
to cleanse them or to move them or to organize any portion of
the clothing, wash the faces, wash anything?

A. Yes.  It's recorded in my statement.
Q. Okay.  Now, who made the decision to wash the bodies?
A. I -- well, I -- so what I recall what happened was that they had

-- they were advising me that the subject who was on the
right, which was Emilio Macias, they believed to be José
Fernandez.  But I took specific note that his eye color was
light, and on the driver's license, his eye color was dark.  So
at that point my concern became if that's not José Fernandez,
then we may possibly have another missing body which could
be José Fernandez.  Because of the condition of his face, I
was unable to determine if it was, in fact, the same image that
was on his driver's license.  I wasn't familiar with José
Fernandez.  I don't follow baseball.  I didn't know who he was
until it was brought up to me that he was the baseball player. 
So I said, ‘Okay.· Well, then let's look for a Google image of’
-- ‘of any tattoos or anything that he may have.’· And I don't
remember who suggested rinsing his face, but it was done in
an effort to easily -- or more easily identify him based upon
his face.

Q. You don't remember who told you to wash his face?
A. No.  There were several people there.  But in the end, I

take responsibility for it.
Q. Okay.  Are you aware that that's completely against

protocol in a homicide investigation?
MR. ROYER: Object to form.
THE WITNESS: I'm not.” (Continued Video Deposition of

Christina Martin of December 20, 2017, Pages
493, 494 and 495, Lines 23-25, 1-25 and 1-9)
(emphasis added).

By the deposition date Martin recognized that by washing the body in a homicide
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investigation one could seriously jeopardize evidence, as noted below:

“Q. And as you sit here today, do you appreciate that in a
homicide investigation, by washing, for instance, something
prior to reconstruction, you may be removing actual items that
would be able to conclusively establish what had been struck
or what had been thrown at somebody or what had been
touched by someone but with any part of the body washed
away?

A. Yes.  I understand that now.” (Continued Video Deposition of
Christina Martin of December 20, 2017, Pages 497 and 498,
Lines 24-25 and 1-6).

Hutchins noted extensively about the foam, bubbles, the purging and the total material

coming out of noses and mouths in the photographs he was shown of both Fernandez and Macias,

taken before the bodies were washed. Dr. Hutchins indicated that the medical examiner photographer

even took photos of them and the condition at their office. Dr. Hutchins confirmed the purging with

lots of foam coming out of the airways when being moved in the water, underwater and even later,

as explained below:

“A. There' a lot of foam, a lot of bubbles in that.  These men
were under water and there's a lot of foam in their lungs,
so when you move them, purge and foam and blood is
going to come out of the noses and the mouths.  So I don't
think it's unusual that that amount is going to come out.  If
you look at our photographs, you look at when we received --
when we received a couple of the decedents, we took pictures
of them with foam coming out of their mouths even in our
office, and when we removed the lungs you can see foam, lots
of foam, coming out of the airways.

Q. All right.  And the reason I ask is because if foam was
coming out and pushing or tugging or doing whatever to
the volume of blood at the dock, do you believe that when
the diver was extricating him from the weight on his head
and his torso, that there would be the same happening as
he was being manipulated out of the water?

A. Yes.
Q. And when you say "foam," what are you talking about?  Are

you talking something like similar to saliva and blood when
you spit?
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A. It's like the head of a beer, it's foamy fluid that -- it's
blood and water mixed with air in the lungs that foams up
and comes out of the airways.” (Deposition of Kenneth D.
Hutchins, M.D. of February 27, 2018, Pages 53 and 54, Lines
3-25 and 1-3) (emphasis added).

Dr. Hutchins went on to describe how this combination of blood and mucus coming out of

the lungs floats. He described it as a foamy, bloody concoction that should float around:

“A. You can get blood in mucus and stuff that you spit but it is
also coming out of the lungs.

Q. So as opposed to blood that would immediately, let's say
it is under water and obviously blood is easy to dilute, if
it is coming out with saliva and with foam, that floats.

A. It should float, yes.
Q. And it floats about and retains that composition for a little bit

of time, just like you are talking about right here on the dock?
A. Yeah, I don't know how long it is going to retain its

composition but blood and foam and saliva --they have a lot
of water in their airways, water in their lungs.  That is going
to mix with the air that was there, the blood is going to
mix with it, it will come out as a foamy, bloody concoction
and should float around.”  (Deposition of Kenneth D.
Hutchins, M.D. of February 27, 2018, Pages 54 and 55, Lines
14-25 and 1-5) (emphasis added).

Fortuitously photos on FB 73 showed what was still coming out of the lungs and noses in

volume.  Due to the washing the ME photos had much less, establishing actual destruction of

evidence. 

Significant problems developed over the timing of the autopsy.  It became a complicating

factor, according to FWC.  Yet Martin acknowledged that although the autopsy was accelerated she

never made any inquiries as to the reasons. Martin did not even request an explanation: 

“BY MR. FERNANDEZ:
Q. Did anyone bring it to your attention that they were going to

delve into this to find out why these things kept taking place
in this case, such as by that time, ignoring your specific
directive noted in all three of the autopsy profiles that were
submitted.  Secondly, by --
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A. Just to interject, they're not my briefings.  These were written
by Lieutenant Haney.  So I didn't write these, when you say
my briefings.

Q. Okay.  So you don't --so –
A. I didn't write these, so I'm not responsibility --
Q. -- do you agree with them or not?
A. Do I agree with them?
Q. Yeah.  I need to know that, because you're the case agent.  So

something needs to be done if he wrote something --
A. Oh, you mean in terms of complicating factors?  Yes, it

was a complicating factor, but I don't believe that it
influenced the outcome of my investigation.

Q. What was the purpose of an accelerated autopsy?
A. I don't know.  I didn't -- I didn't request it.” (Video

Deposition of Investigator Christina Martin of December 19,
2017, Pages 266 and 267, Lines 11-25 and 1-11) (emphasis
added).

Pomares confirmed to attorney Royer that attorney Fernandez had charged that Mayor Carlos

Gimenez had influenced the autopsy to be done expeditiously, when asked by Mr. Royer.  The tone

suggested that there was no basis for Fernandez to have charged as he did:

“Q. Did he also say that they were skewed and unequally
evaluated because the mayor of Miami, Mayor Gimenez, had
influenced there being done expeditiously?

A. Correct.” (Video Deposition of Lieutenant Manuel Pomares
of December 20, 2017, Page 29, Lines 21-25).

Defense counsel’s claims were 100% accurate.  Dr. Kenneth Hutchins, the Associate Medical

Examiner,  quickly and candidly acknowledged that the reason the autopsy protocol and toxicology

had been expedited was because that very morning of September 25, 2016, early, shortly after the

media reported the tragedy, Mayor Carlos Gimenez directed that the autopsy of José Fernandez be

done immediately, and Dr. Hutchins did it, as described below:

“Q. And how did you become aware of that?
A. Somebody from the mayor's office, I'm not sure whether my

boss called or somebody from the mayor's office called and
said that José Fernandez had died in a boat accident and that
they wanted us to expedite the case.”  (Deposition of Kenneth
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D. Hutchins, M.D. of February 27, 2018, Page 6, Lines 3-8).

Still Pomares indicated that at a meeting on December 1, 2016, attorney Fernandez was upset

about the direct pressure by the Mayor on the Medical Examiner’s Office to get the reports done

quickly, when asked by Mr. Royer:

“Q. Did you take that to mean, that is, the comments by Mr.
Fernandez at the meeting -- did you take that to mean the
mayor was putting direct pressure on the M.E.'s office to get
these reports done very quickly, and that was somehow
inappropriate?

A. I believe so, yeah.” (Video Deposition of Lieutenant Manuel
Pomares of December 20, 2017, Page 30, Lines 1-7).

Yet Pomares was forced to concede that FWC did not want the autopsy protocol released

when it was:

“Q. Go ahead.
A. From what I recall, there was an issue with the M.E.'s report

being released.· And it's not
common for the report to be ready prior to our investigation
being ready.· And there was an issue with that.· And a
question as to why.
We -- from what I recall, FWC did not want it released, and
we had no control over it because the M.E. did release it.”
(Video Deposition of Lieutenant Manuel Pomares of
December 20, 2017, Page 31, Lines 17-25).

Pomares conceded that this had never happened before as quickly at the Medical Examiner’s

Office:

“THE WITNESS: I don't recall being shut out, but there's always
scheduling issues sometimes. The
expeditiousness of this one was, again,
something, to my knowledge, nothing has ever
happened that quick at the M.E.'s office, as far
as doing the autopsy and getting the
turnaround report.” (Video Deposition of
Lieutenant Manuel Pomares of December 20,
2017, Page 36, Lines 17-23).
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And even Captain Marvin characterized the toxicology return as different than in other cases:

“Q.· · And the toxicology came back in a flash?
A.· · Yes.
Q.· · That was different than in other cases?
A.· · Yes.” (Video Deposition of John Marvin of February 9, 2018,

Page 41, Lines 14-17). 

Marvin recalled attorney Fernandez had been upset about the unlawful release:

“A.· · No, you were upset and you made some other comments.
Q.· · Tell me what comments I made, to see if they were also --
A.· · If I recall, you were very upset about the Miami-Dade County

mayor.
Q.· · Releasing unlawfully the results, right?
A.· · Yeah, and some other comments.” (Video Deposition of John

Marvin of February 9, 2018, Page 53, Lines 9-16).

Contrary to the FWC report and her deposition testimony Martin knew why the autopsy was

expedited, as Taboas was with her when they found out that morning:

“Q. Were you aware that yesterday the medical examiner and one
other witness indicated that the reason that was done was
because Mayor Carlos Gimenez had himself or someone else
call Dr. Lew in the morning and said you are doing this now?

A. I recall something of that nature.  I just don't remember who
is the one that called the office and told them to do it now.

Q. So you knew-- in other words, you and Christina were told it
was because the mayor had called and said to get it done and
that is why they couldn't wait for you guys?

A. I am not sure who was the one that called.
Q. But somebody called and said to get it done?
A. Yes.”  (Deposition of Rene Taboas of February 28, 2018,

Pages 53 and 54, Line 25 and 1-14).

Basically the FWC party line was that attorney Fernandez should not have been upset about

the witnesses advising each other during the course of depositions about problems in areas of

inquiry; about tampering with witnesses; about early and unlawful disclosures; about destruction of

notes with no police report generation; about the washing of the body and the washing away of the

foamy mucus bloody substance coming from the lungs; and, about the Mayor’s conduct, the subject
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of its own section in this submission. 

IX. FWC LEAKS TO MEDIA

During the course of the investigation a significant amount of information on the facts and

findings was leaked to the media.  By October 21, 2016, the media had information about specifics

of the investigation and the toxicology reports.  Mayor Carlos Gimenez did not unlawfully release

those items until days later, on October 27, 2016, but by then the Miami Herald had filed a lawsuit

in order to get that information for general publication.

The embryo of the leaks is evident from the court records.  On September 28, 2016, an

affidavit was taken by Martin to the jurist who executed it.  The record itself shows all related

documents were submitted under seal.  Martin then took all the original warrant documents and

served the warrant, with the return coming back to the clerk on November 1, 2016. Martin had it all

and FWC had it in its collective custody.  The affidavit somehow got to the Miami Herald and was

appended to their lawsuit, filed on October 27, 2016.  The question then becomes, did Assistant State

Attorney David Gilbert leak it? If you know Gilbert or his stellar reputation, foolish to even suggest

that.  Did the Honorable Martin Zilber do it?  Not only implausible, simply not possible from a jurist

known for his integrity and his knowledge of the law.  So when defense lawyer Fernandez asked the

FWC principals, the answers were enveloped with a how dare you ask attitude.  The affidavit was

captioned “UNDER SEAL” as follows:
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A motion to seal was filed as a request for confidentiality, which was granted:

An order was executed by the Honorable Martin Zilber, as follows:
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The return explains who had possession of the documents and until when, as noted below:

At her deposition Martin was offended that there was a suggestion that she had leaked

information, or that anyone at FWC had.  So Martin became a guarantor of her position, wrong as

it was.  She clearly noted her position as follows:
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“Q. Did you ask him whether he was making public statements on
the outside?  Yesterday you -- you – you indicated that you
read some of the commentary that I made.  Are you aware
that significant information as to the progress of the
investigation was being leaked out to the media?

A. Can you tell me what specific information you're talking
about?

Q. My question is, are you aware that any information was
being leaked out of your investigation to the media?

A. There was no information that I am aware of that was
leaked out about any part of this investigation.

Q. So you would -- so in other words, if anything was leaked
out, you understand the significance of the statement you
-- you have made?

A. I don't understand what you're implying.  No.
Q. That information was leaked out.  What I mean by that is,

were the families -- the other two families, certainly not
the Fernandez family.  But would any representatives of
the family -- I'm not suggesting Mr. Royer – any detective,
any officer, anybody, maintained or provided information
about the state of the investigation as it progressed?

A. To the best of my knowledge, no.  And I can say
personally that no information that I was ever aware of
was leaked, as you're implying.  And I take full
responsibility for my actions a hundred percent that no
information that I was aware of that was confidential in
any manner was leaked during this investigation.”
(Continued Video Deposition of Christina Martin of
December 20, 2017, Pages 367 and 368, Lines 15-25 and 1-
24) (emphasis added).

Lieutenant Pomares acknowledged that attorney Fernandez was livid about the constant leaks

of information during the investigation and also about the autopsy protocol and toxicology reports’

premature release, as noted below:

“Q. On December 1st, do you recall when I came in, I mentioned
to all of you that I was concerned that there was a leak of
information, that the media already had the findings, although
they didn't have a copy of the report?

A. Yeah, I remember.
Q. And that I was livid about the fact that the process had been

accelerated, first in the autopsy timing, one of a kind, then the
toxicology, which came in, you know, eight days later, and
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the fact that it was out there already, and I anticipated that it
would be released?

MR. ROYER: I object to the form.
BY MR. FERNANDEZ: Do you remember that discussion?
A. Yes.” (Video Deposition of Lieutenant

Manuel Pomares of December 20,
2017, Page 32, Lines 1-16).

Captain Marvin likewise remembered the issue of the leaks coming up:

“BY MR. FERNANDEZ:
Q. Do you know that, in other words, I don't -- again, I don't

expect you to remember everything, like the Colonel Brown
issue and the public records, but do you remember my
bringing up information about how did the Herald -- who
said this to the Herald?  There's always leaks of
information in cases, but how could this be there if only
the judge, your office and the prosecution had it?· How
does the Herald have it?

A. I remember you were upset about that, yes.” (Video
Deposition of John Marvin of February 9, 2018, Page 55,
Lines 14-25) (emphasis added). 

With no concern about the issue Captain Marvin was dismissive about the leaks:

“Q.· · So how did this get to the paper?
A.· · I don't know.
Q.· · Judge had it, prosecutor had it, you guys had it.· Nobody else

had it.· How did it get there?
A.· · I don't know.” (Video Deposition of John Marvin of February

9, 2018, Page 62, Lines 12-16). 

The FWC system in place on September 25, 2016, provided that Martin would be the only

one to control access to her information:

“Q. And under the new system, let's say, that's going on at Fish
and Wildlife now, you put the warrant, I presume it's part of
the case file, right?

A. That's correct.
Q. And so then anybody at Fish and Wildlife can see it?
A. No, I don't believe that to be correct. Like I said, in our new

reporting system, you can add people that can contribute to
the report, but those people can't necessarily see what you
have done. And that's not open to the entire FWC for anybody
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to come and see what you have done, only if you have been
included by the case agent.” (Deposition of Investigator Doyle
Cook of March 2, 2018, Page 33, Lines 9-21).

Contrary to what had been told to FWC, including the information about the affidavit of

Colonel Brown appended as Exhibit “2 ” to the lawsuit and the affidavit for search warrant appended

as Exhibit “3,” to the Miami Herald lawsuit, Marvin denied knowledge of the very information FWC

already had because it was public.  Attorney Fernandez was just saying, read the paper, read the

headlines, to Marvin.  Marvin denied knowledge, as noted in a reply to attorney Royer:

“Q.· · Did Mr. Fernandez ever talk to you about the fact that he was
concerned about the leakage of information in the
investigation, other than the toxicology and the medical
examiner's autopsy?

A.· · I believe he stated that, yes.
Q.· · And did he ever provide any information about what was

alleged what were the outlets?
A.· · I don't recall.” (Video Deposition of John Marvin of

February 9, 2018, Page 128 and 129, Lines 21-25 and 1-3)
(emphasis added). 

And who was behind this exercise?  By the end of the testimony of the ranking officer, Major

Alfredo Escanio, several lieutenants and a number of FWC investigators, had testified.  Not one

voiced concern about the FWC leaks, not one looked into the situation and not one suggested action

of any kind.  This attitude will dovetail into the following section. 

X. THE UNLAWFUL RELEASE 
BY MAYOR CARLOS GIMENEZ

On October 21, 2016, there was a flurry of activity associated with reports that the Mayor of

Miami-Dade, Carlos Gimenez, was going to release the autopsy protocol and the toxicology findings

before the conclusion of the FWC investigation. This kind of dissemination is something that even

FWC recognized had not happened before. A number of witnesses from FWC indicated that it

complicated the investigation and indeed the release was noted as a complicating factor in the
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executive summaries made part of these proceedings.

The problem with addressing the complications alone, and not the failure to enforce the law,

is a concern. The reaction by defense attorney Ralph Fernandez was noted repeatedly by FWC as a

point of confrontation of sorts, as if somehow attorney Fernandez was at all wrong on the law. But

these are the clear facts, specifically stated, showing that FWC does not enforce the law when

convenient, particularly on the Mayor of Miami-Dade.

The Miami Herald lawsuit incorporated the affidavit of Curtis Brown. The affidavit of the

highest ranking member of FWC indicated that he was the head of the division and described the

duties of FWC as a criminal justice agency empowered to do what most law enforcement agencies

engage in, uphold the law. Colonel Brown indicated in his affidavit executed on October 24, 2016,

the following:

The Mayor of Miami-Dade published his position in a press release dated October 29, 2016,

five days later.  He told the world what he thought about FWC and the law of Florida by his actions.

Then he indicated that because FWC had refused to join the public records lawsuit as a codefendant

with Miami-Dade County he was somehow justified in disclosing the autopsy protocol and

toxicology reports that day. In other words the Mayor had the universal benefit of knowing the law,

as every other citizen in Florida. Oftentimes individuals confronted by law enforcement claim they

have no idea or did not know they were committing a violation because they did not know the law.
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The classical law enforcement response is, “tell that to a judge.”  Gimenez actually knew the law.

In this case the Mayor had yet additional information provided to him before the release. The

chief of FWC published his position, afforded to the Mayor in advance, that it was indeed a violation

of the law to disclose either the autopsy protocol or the toxicology report at that time. The Mayor

nevertheless decided to ignore the law, ignore FWC and release the findings. That is behind us, for

now. What is challenging is the reaction of FWC. 

Nothing was done about the violation. Let us assume that a “Title III” is in progress and DEA

finds out that one of its agents has disclosed the existence of an ongoing wiretap. Or that there is a

Miami-Dade under seal warrant for the arrest of an individual who may flee and an officer alerts

outsiders. In both cases, after confinement, the violators will have additional problems. Here after

FWC did nothing about the leaks coming from their office, they did nothing about the Mayor

violating the law. As of the deposition of Major Alfredo Escanio, the last to be asked about what was

ever done about the unlawful release as the Mayor had stepped on their investigation, the answer was

the same, as that given by others.  Nothing.

XI. SMELL OF ALCOHOL 
AND FATAL OMISSION

The incident report concludes with great optimism summarizing the charges that would have

befallen José Fernandez, had he survived and the other young men died.  Interestingly disaster would

have struck the prosecution’s case early, compromising the electronic evidence completely.  The

insertion of this analysis here addresses the veracity of the case agents and the attitude that prevailed

at the embryonic stage of the investigation.  Fortuitously Michael Haney proudly identified himself

as the architect of the deception of the neutral and detached magistrate.  The affidavit prepared and

submitted on September 28, 2016, is defective on its face and would have led to certain suppression.
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Franks v. Delaware, 438 U.S. 154 (1978) and its Florida progeny govern the material omissions and

false statements authority that controls but that is not the issue in this submission.  What is clear is

that Michael Haney directed the preparation and submission and sent Christina Martin to take the

fall, if the fall ever came.  It has.

The following is what the affidavit given the judge included:

The statement that formed the basis for the issuance of the warrant is false.  It was Haney

who provided the information, the template and the layout so that Christina Martin could prepare the

search warrant application of September 28, 2016:

“Q.· · And can you just show me what document you're looking at
so I can make sure?

A.· · The first couple pages are the confidentiality.· And then here's
the affidavit to search the vessel.

Q.· · Who signed the affidavit?
A.· · Christina Martin.· Investigator Martin.
Q.· · So how did you help her in filling out the affidavit -- or the

request for the warrant and the affidavit?
A.· · Providing her some of the information, some of the language,

you know, the template layout of what the -- the affidavit and
warrant needs to look like, and some of the specific
information about what we're asking for, the, you know, data
on the GPS's and motors and stuff like that.

Q.· · Now, this is three days after the accident?
A.· · Something like that, yes, sir.” (Video Deposition of Michael

Haney of December 21, 2017, Page 41, Lines 8-25). 

At the deposition of February 27, 2018, Dr. Hutchins answered questions posed by Ralph
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Fernandez, defense counsel.  Dr. Hutchins acknowledged that there is no correlation between the

smell of alcohol and the content of alcohol in a human body at the time of autopsy, consistent with

the undisputed literature on the point:

“Q. And at some point in time -- let me ask you: There's --
perhaps you disagree with this -- there's significant
literature that supports a proposition that there is no
correlation between the smell of alcohol and the content
of alcohol in a body.

A. I agree with that.” (Deposition of Kenneth D. Hutchins,
M.D. of February 27, 2018, Page 16, Lines 13-18) (emphasis
added).

Dr. Hutchins went on to state that in this case he likely told Christina Martin, who was

preparing a search warrant to take to a judge, that there was a smell of alcohol on the bodies but

likewise would have told her that she had to wait on the toxicology report for the reasons previously

noted, that there is no correlation between smell and actual content of alcohol during an autopsy on

a body:

“A. I only did autopsies on two victims, Dr. Stroberg did the
autopsy on the third.  She may have asked me if I smelled
alcohol.  I likely may have told her yes if I thought I did,
but sometimes I smell it and the toxicology is negative,
sometimes you smell it and the toxicology is positive for
alcohol.  So you have to wait for the toxicology report.  I
didn't tell her to tell a judge anything.

Q. Okay.  Isn't that part of the scenario, that you always
explain when anybody asks you about alcohol that that's
one of the tricky things in your profession, that sometimes
bodies that smell like alcohol don't have any and
sometimes bodies that don't have any smell are you know
have elevated blood alcohol levels?

A. That's correct.  You have to wait for the toxicology
report.” (Deposition of Kenneth D. Hutchins, M.D. of
February 27, 2018, Page 17, Lines 4-17) (emphasis added).

Dr. Hutchins was adamant about his exchange with Christina Martin, that if they discussed

the smell of alcohol, he would have said they had to wait on the toxicology: 
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“A. I don't have any independent recollection of that.  It's not
something I might not have said; it's something I could have
said.  She might have asked, do you smell alcohol.  Yes, I
smell alcohol, but you have to wait for the toxicology.”
(Deposition of Kenneth D. Hutchins, M.D. of February 27,
2018, Page 17, Lines 21-25) (emphasis added).

Haney acknowledged that they used information about the Medical Examiner’s assessment

of the odor of alcohol for the affidavit and the search warrant:

“Q.· · I don't know.· He posted it.· But I – again, at my old age, I
may be doing it wrong.· But it's like, basically, a boat -- when
he asked you what you -- what was in the affidavit.· And
basically, a boat hit rocks, people killed and -- and nothing
else.· And -- and -- and what struck me was the "and nothing
else" part. But is that generally what you remember about that
affidavit?

A.· · Yeah.· I mean, by that point, we probably – I remember there
was receipts in -- that were found that indicated they were at
a bar beforehand, so there was probably an indication -- and
I think when Investigator Martin spoke with the ME's
office two days later, I believe, the ME indicated that the
bodies had an odor of alcohol during the autopsy, so we
suspected that alcohol was involved.”  (Video Deposition of
Michael Haney of December 21, 2017, Page 159 and 160,
Lines 19-25 and 1-10) (emphasis added). 

Investigator Taboas, a seasoned veteran, knew about the requirement that the judge is told

the whole story:

“Q. Now, if you are writing a search warrant and a doctor tells
you it smells of alcohol but you have to wait on the tox
because just because you smell it doesn't mean that there is
any of it, would you include that in your affidavit for search
warrant?

A. Yes.
Q. I mean, because it's a fact, and you want the whole fact to be

submitted, right?
A. Yes, sir.”  (Deposition of Rene Taboas of February 28, 2018,

Page 57, Lines 5-13).

Martin and Haney decided it was best to mislead the judge and not tell him the full truth
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about the smell of alcohol.  And Martin swore to that.

XII. CONTAMINATION OF CRIME SCENE 
AND IMPACT ON FORENSICS

Not a word was written about the contamination of the scene on the inverted boat, a great

portion underwater with all the activity on it and around it, particularly at the same level as the

forensics were gathered.  This section does not address the reasons that prompted the why since they

have been completely covered elsewhere.  Here the discussion centers on establishing the

contamination and its impact on the forensics as a whole.

Hutchins noted extensively about the foam, bubbles, the purging and the total material

coming out of noses and mouths in the photographs he was shown of both Fernandez and Macias,

taken before the bodies were washed. Dr. Hutchins indicated that the medical examiner photographer

even took photos of them and the condition at their office. Dr. Hutchins confirmed the purging with

lots of foam coming out of the airways when being moved in the water, underwater and even later,

as explained below:

“A. There' a lot of foam, a lot of bubbles in that.  These men
were under water and there's a lot of foam in their lungs,
so when you move them, purge and foam and blood is
going to come out of the noses and the mouths.  So I don't
think it's unusual that that amount is going to come out.  If
you look at our photographs, you look at when we received --
when we received a couple of the decedents, we took pictures
of them with foam coming out of their mouths even in our
office, and when we removed the lungs you can see foam, lots
of foam, coming out of the airways.

Q. All right.  And the reason I ask is because if foam was
coming out and pushing or tugging or doing whatever to
the volume of blood at the dock, do you believe that when
the diver was extricating him from the weight on his head
and his torso, that there would be the same happening as
he was being manipulated out of the water?

A. Yes.
Q. And when you say "foam," what are you talking about?  Are
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you talking something like similar to saliva and blood when
you spit?

A. It's like the head of a beer, it's foamy fluid that -- it's
blood and water mixed with air in the lungs that foams up
and comes out of the airways.” (Deposition of Kenneth D.
Hutchins, M.D. of February 27, 2018, Pages 53 and 54, Lines
3-25 and 1-3) (emphasis added).

Dr. Hutchins went on to describe how this combination of blood and mucus coming out of

the lungs floats. He described it as a foamy, bloody concoction that should float around:

“A. You can get blood in mucus and stuff that you spit but it is
also coming out of the lungs.

Q. So as opposed to blood that would immediately, let's say
it is under water and obviously blood is easy to dilute, if
it is coming out with saliva and with foam, that floats.

A. It should float, yes.
Q. And it floats about and retains that composition for a little bit

of time, just like you are talking about right here on the dock?
A. Yeah, I don't know how long it is going to retain its

composition but blood and foam and saliva --they have a lot
of water in their airways, water in their lungs.  That is going
to mix with the air that was there, the blood is going to
mix with it, it will come out as a foamy, bloody concoction
and should float around.”  (Deposition of Kenneth D.
Hutchins, M.D. of February 27, 2018, Pages 54 and 55, Lines
14-25 and 1-5) (emphasis added).

Dr. Hutchins agreed that that mixture of material that would float would come out of the

bodies while they were being extricated at the scene: 

“Q. Do you have any reason to believe that what came out at
the dock and the mixture you are describing did not come
out when he was being extricated?

A. No.” (Deposition of Kenneth D. Hutchins, M.D. of February
27, 2018, Page 55, Lines 17-20) (emphasis added).

Technician Amy was never advised by FWC that portions of the boat from where she

gathered evidence, were submerged or not submerged or how they were affected by the tidal levels:

“A. No.· I did not know what portions of the boat were submerged
and not submerged and how they were affected from tide
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levels.  I do not have that information.” (Deposition of
Andrea Amy of February 28, 2018, Page 38, Lines 1-4).

Technician Amy was not advised by FWC or any other source about body parts, blood and 

mucus floating, drifting and splashing, all around the evidence sites, coming from José Fernandez's

body:

“BY MR. FERNANDEZ:
Q. That José Fernandez's body parts, blood, mucous, as a result

of attack by marine life, were floating, drifting and splashing
--

A. No.
Q. -- all around?  Were you told about that?
MR. ROYER: Form.
THE WITNESS: No, I did not know that.” (Deposition of

Andrea Amy of February 28, 2018, Page 38,
Lines 12-19).

Technician Amy indicated that no one from FWC asked her to photograph any of the water

in any of the retention areas on the boat in order to preserve remnants, blood or any other matter that

may have tissue, blood or DNA:

“Q. Did they ask you to photograph at all any water retention area
that could have body tissue or remnants or blood or other
matter that would have DNA?

A. No. (Deposition of Andrea Amy of February 28, 2018, Page
94, Lines 2-6).

Lieutenant Rodriguez would say in his deposition not yet transcribed that at the yacht club

the Sea Tow employees were inside the boat removing the hoses and doing their work, all prior to

the forensics beginning.  When the boat was moved by Sea Tow, pump lines were placed in it.  The

boat took in a great deal of water.  Robert Rodriguez saw it arrive at the yacht club practically

sinking.  Even Kaloostian saw the water inside the boat, he simply could not recall its depth:

“Q. And when you saw the vessel at that point, had it taken on
water?  Was there still water there?  Do you recall the person
lines being removed and observing at that point the amount of
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water intrusion that may have occurred?
A. Honestly, I just don't have a recollection of the depths of

water inside the boat.  What we did was we coordinated
through radio communications. (Deposition of Curt
Kaloostian of February 9, 2018, Pages 106 and 107, Lines 22-
25 and 1-3).

XIII. THE BROKEN PLEXIGLASS

The plexiglass issue is one of the three (3) alleged mechanisms of the injury placing José

Fernandez behind the wheel. But in order for Fernandez to break the plexiglass and smash into the

compass he would have had to launch forward and up, with great force, into the compass area,

sliding his legs upwards after the first impact on the plexiglass. Dr. Hutchins indicated there was no

correlation between the plexiglass breakage and the injury to the thighs, the bruising claim suggested

by FWC caused by the impact. But setting hard scientific evidence aside as FWC has done when

convenient throughout this investigation, or mischaracterizing evidence to a magistrate like with the

smell of alcohol proposition in the affidavit seeking a search warrant, what is more important is the

way the plexiglass issue was sheltered.

Both Martin and Haney indicated that José Fernandez struck and broke the plexiglass. They

both acknowledged the photographs that depicted the remaining jagged sharp edge on the broken

plexiglass still attached to the console upon which Fernandez would have had to slide up on. Haney

was not as descriptive when confronted with the issue of the cuts and damage to the lower legs that

broken plexiglass would have caused.  But Martin first explained that Fernandez would not have had

those cuts anyway because José Fernandez was wearing jeans that day. The following day, when

Martin was handed photographs showing that Fernandez was actually not wearing jeans but shorts

instead, she was not taken aback.  Without skipping a beat Martin cavalierly stated that José

Fernandez had been wearing shorts but never rescinded the previous day’s statement about the
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reason for no cuts being due to the protection afforded by the jeans.

The fact that there were no cuts on the knees and no scrapes and cuts or blood in the autopsy

protocol, as Dr. Hutchins himself noted, clearly established a critical flaw in the attempted

correlation. Additionally there was no tissue of any kind remaining on either piece of plexiglass, the

one aboard the boat or the one recovered from the water.

The plexiglass issue likewise implicates the impact to the steering wheel causing it to break

off. The remaining sharp base protruding there would have shredded Fernandez’s abdominal area

as he launched forward and up.  But there was no mark, scratch or cut in the abdomen.

The incident report noted that the impact caused Fernandez to strike plexiglass and break it

as he was launched up.  The surviving plexiglass was jagged and sharp.  When discussing the

injuries associated with the plexiglass, one of the three injuries linking Fernandez to the console area

in the FWC report, Dr. Hutchins noted that there were no lacerations on the legs and no cuts:

“A. . . . And associated with those contusions is underlying
subcutaneous hemorrhage so I cut into them to see whether
there was bleeding beneath them and whether there was any
fracture and there was none.  There were no lacerations on
the legs.  Or cuts.” (Deposition of Kenneth D. Hutchins,
M.D. of February 27, 2018, Page 65, Lines 8-12) (emphasis
added).

Dr. Hutchins reaffirmed that he did not see nor annotate cuts on Fernandez's legs, and did not

even see blood on the photographs consistent with any cuts or scrapes by the jagged edged remaining

plexiglass:

“Q. . . . Did you see any injuries where that edge would have cut
Fernandez's legs?

A. There are no cuts on his legs, no.
Q. As a matter of fact, there's no blood there, that you can readily

notice.
A. External no, beneath the skin -- oh, here.
Q. And even there in that photograph taken by them?
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A. No, I don't see any blood on the photograph.” (Deposition of
Kenneth D. Hutchins, M.D. of February 27, 2018, Page 94,
Lines 2-10).

Given the importance of the FWC finding that the plexiglass was one of the three reasons to

conclude Fernandez was operating the vessel, the topic was exhaustively covered.  Dr. Hutchins

reaffirmed that there was no evidence of any sharp edge cutting or scraping José Fernandez’s front

lower legs:

“Q. But do you see that it appears, if that is the photo
that's depicted to be from the law enforcement that
took it, that that is a very sharp edge that was created?

MR. ROYER: Object to the form.
A. It looks sharp in the photograph, yes.
 Q. (By Mr. Fernandez) All right.  And, again, you see no

evidence of any cut lower than the bruising consistent
with that sharp edge and somebody slicing up on it?

A. In the legs?
Q. Yes.
A. No.” (Deposition of Kenneth D. Hutchins, M.D. of

February 27, 2018, Page 94 and 95, Lines 21-25 and
1-8).

Dr. Hutchins went on to note that even seeing the bruises on the thighs that supposedly were

related to the first strike on the plexiglass and which prompted its breakage, he could not speculate

as to what even caused those:

“Q. In other words, the injury on the thigh as I read to you --
A. I don't know what made it.” (Deposition of Kenneth D.

Hutchins, M.D. of February 27, 2018, Page 100, Lines 8-10)
(emphasis added).

As to the plexiglass that was found in the water and the remaining sharp edged plexiglass on

the boat where supposedly José Fernandez had struck after impact, broken the plexiglass and

continued to slide up, Martin replied that there were no cuts on his legs, although there were bruises:

“Q. And so important that you probably tested it, even though it
went in the water, after it came out because it was cutting
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event.  So you know that the water perhaps would not
necessarily have ruined the testing on the edge of the
plexiglass.  Did you do that?  Did you collect evidence from
the plexiglass where it would have cut the marks that you say
José Fernandez had?

A. They weren't cuts that were on his legs.  They were
bruises.  It was a linear bruise.  There was no cut
described in the autopsy report or photograph.” (Video
Deposition of Investigator Christina Martin of December 19,
2017, Pages 298 and 299, Lines 19-25 and 1-5) (emphasis
added).

By this time it had become obvious that an impact launching Fernandez into the plexiglass,

thigh level and his body sliding against the remnant, would have shredded his lower legs.  Since no

injuries were noted jeans were inserted by Martin, although Fernandez was not wearing jeans.  

Martin would go on to say that there were no cuts on the legs other than bruises because José was

actually wearing jeans that day and they were not torn through, as she tried to justify the false 

premise:

“A. The plexiglass was not recovered on the day that Amy was
there.  It was recovered the next day.  I didn't have the autopsy
photos or know what kind of damage the victims had
sustained at that time.  And when I was aligning up the
evidence of the bruises to the broken plexiglass, there were
photos and there were bruises.  There were no cuts, and I
did not test it for any kind of DNA or blood.  None of the
victims were wearing shorts.  And I believe José was
actually wearing jeans that day, and they weren't torn
through.” (Video Deposition of Investigator Christina Martin
of December 19, 2017, Page 299, Lines 11-22) (emphasis
added).

When shown for the very first time a photograph of Fernandez wearing shorts the second day

at deposition, Martin tried to explain that she had gotten confused the day before and referred back

to a maybe mention of blue jeans.  Now staring at the photo in front of her she corrected herself. It's

important to note that the reason that she had earlier made reference to jeans was because there were
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no cuts in the knees or lower front legs of Fernandez.  Jeans would have explained the absence of

cuts and supported the theory of FWC.  But confronting the photo of shorts handed to her and the

issues of plexiglass at the same time, she had to correct herself.  Martin had no other choice: 

“Q. What was Mr. Fernandez wearing in terms of pants at the
time of the collision as far as you know?

A. So he was wearing a pair of gray shorts.
Q. Gray shorts.  Now, the plexiglass edge -- and -- and again,

I got confused.  I thought at some point in time there may
have been a mention of some jeans, but recognizing the
outfit, gray shorts he was wearing.” (Continued Video
Deposition of Christina Martin of December 20, 2017, Page
481, Lines 15-23) (emphasis added).

So what could have broken the plexiglass?  Haney never considered that the proximity of the

divers working in tight quarters with a Halligan tool (a mix between an ax and a crowbar) next to

the plexiglass could have caused the damage, as noted below:

“Q.· · Did you ever consider that --
A.· · The proximity --
Q.· ·-- that the divers may have created that damage?
A.· · No, sir.”  (Video Deposition of Michael Haney of December

21, 2017, Page 276, Lines 19-23). 

Even Haney, when confronted with the plexiglass remnants having the sharp edge, had to

acknowledge José Fernandez could have been cut, even under the FWC theory:

“Q.· · Did anybody in the meeting go, "Hey, by the way, there was
a diver trying to get this thing out, and he probably was
concerned about his personal safety because the boat was
above him.· There was water splashing.· It was night.· Hey,
do you think that diver could've unintentionally broken that
trying to" -- "you know, loosen the other thing?" Any -- any
conversation about that?

A.· · No, sir.· The -- the damage matched up perfectly with the
injury on Fernandez.

Q.· · But the damage -- the injury to Fernandez,  if I'm not
mistaken, was not a cut; it was a bruise?

A.· · Correct.
Q.· · Fernandez was wearing shorts?
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A.· · Correct.
Q.· · Fernandez -- the -- the plexiglass had a sharp edge?
A.· · I'm sure at some point it did.
Q.· · And so he would've -- he would've not been cut by the

sharp edge but instead just bruised?
A.· · Correct.
Q.· And -- and part of that is --
A.· · Well, it could -- I mean, it could be both, but –“  (Video

Deposition of Michael Haney of December 21, 2017, Page
276 and 277, Lines 24-25 and 1-22) (emphasis added). 

Haney tried to explain the absence of internal abdominal injuries on Fernandez after the

steering wheel broke off by suggesting the wheel simply gave way:

“Q.· · And that it would be, "Hey, to confirm this, let's make sure
that he has internal lacerations enough because he has hit the
steering wheel enough to break it with the softest protection
in his body."
Did you do that?

A.· · Well, yes, but I mean, in theory, that's true.· However, in
this case, the steering wheel – this is a tilt steering wheel,
so it was a weaker – that was basically the weak point,
and the steering wheel was ripped off completely.· So
basically, the steering wheel was what gave way during
the collision there.· So typically, I would expect there to be
abdominal injuries associated with striking the steering
wheel.· But in this case, we didn't have that, and the fact
that the steering wheel was broken off would explain
why.”  (Video Deposition of Michael Haney of December 21,
2017, Page 295 and 296, Lines 21-25 and 1-11) (emphasis
added). 

Haney was forced to acknowledge again that Fernandez did not have any marks on his

abdomen, steering wheel level:

“Q.· · Were there any marks on Fernandez steering wheel high?
A.· · Not that I recall.”  (Video Deposition of Michael Haney of

December 21, 2017, Page 298, Lines 23-25). 

But when Haney was confronted with the broken steering wheel leaving a sharp edged base

upon breaking off, and no scratch on José Fernandez’s stomach at that height or anywhere in his
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abdomen, Haney had no answer other than to stand by the faulty reasoning:

“Q. So in other words, did you -- as long as you considered it,
did you consider that, okay, the steering wheel broke so
now that's -- that couldn't have done it or probably didn't
do it, so oh, my goodness, there is -- remains, however,
though a really dangerous sharp edge that at high
impact's going to slice him up.· Let's see where he got cut.
Probably a -- a vertical cut and -- and -- and then you
looked over here and you said, "Oh, there's nothing there
that's consistent with a catastrophic injury of a sharp
thing that his stomach, the soft part of his body, sliding
over." Did -- you guys talked about that?

MR. ROYER:· Object to form.
THE WITNESS:· Yeah.· I mean, we -- we looked at all -- all

the possibilities.· I mean, there's -- in that
case, there's an absence of an injury, but
everything else lines up and makes sense.” 
(Video Deposition of Michael Haney of
December 21, 2017, Page 301 and 302, Lines
23-25 and 1-16) (emphasis added). 

XIV. THE FRACTURED 
MANDIBLE AND MAXILLA

The second documented mechanism of injury establishing José Fernandez was the operator

was the damage to his jaw and teeth allegedly caused by the impact with the compass.  It’s easy to

win a game if the other team fails to show.  Here neither the observations of the diver about the T-top

bar crushing Fernandez’s face, nor the observations of the Medical Examiner not included by FWC

in the analysis, are repeated but are indeed referenced.

Dr. Hutchins was never advised by FWC of the full weight of a bar on the vessel resting on

top of José Fernandez's face from the top of his head to his chest, as noted below:

“Q. Now, are you aware that the diver who recovered José
Fernandez's body found him pinned with the full weight
of a bar of the vessel?  He has described it as going over
the side of his face from top to bottom.

A. No.
Q. Did the examiner tell you that?
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A. No.
Q. I mean, did the case agent tell you that at any time?
A. No, no.
Q. The characterization was the full weight of the boat, I

presume because also the rocks and so forth that could not be,
but the idea being he was unable to extricate him and after a
couple tries something happened, the boat moved, there was
a wave action, whatever, the boat moved, and then he was
able to pull him out.  But when he found him he found him
with the lineal bar alongside of his face.

A. I didn't know that.
Q. What were you told about that injury?
A.· Nothing.” (Deposition of Kenneth D. Hutchins, M.D. of

February 27, 2018, Page33, Lines 4-25) (emphasis added).

Dr. Hutchins agreed and developed that the injury to José Fernandez was consistent with a

lineal pattern from the top of his head to his neck:

“Q. Do you see anything consistent with that explanation?  You
don't have to accept it as fact; in other words, it will be
provided as part of --

A. On the right side of the face you are talking about?
Q. Yes.
A. Well, he has significant injury to the right side of the face

including facial bone fractures, so if he had a heavy object
on that side of his face it's consistent.

Q. As a matter of fact, your diagram -- and that's why I
couldn't figure out why some of this stuff was -- your
diagram shows that lineal evidence.

A. Yes.
Q. And that lineal evidence goes all the way from the top. I

don't know how to describe it appropriately but it goes up
and I see your personal annotations here and it seems to
even extend beyond -- below to his neck line.

A. Correct.
Q. And it seems to be consistent with a lineal pattern.
A. Yes.
Q. From one extreme to the other.
A. Yes.”  (Deposition of Kenneth D. Hutchins, M.D. of February

27, 2018, Page 34, Lines 1-25) (emphasis added).

The autopsy protocol diagram of Fernandez shows lineal damage that clearly shows the

cause:
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Dr. Hutchins was never advised by FWC that the weight crushing Fernandez's face caused

it to be completely disfigured and that marine life was nibbling at pieces of skin that were floating

at the location where this was happening:

“Q. Were you told that the weight crushing his face was
such that the diver found it to be deformed given the
amount of the weight, completely deformed, and that
as a matter of fact, the wildlife, fish life, marine life,
whatever, was nibbling at pieces of skin and floating
and all that at the location where that was happening
under water?

MR. ROYER: Object to the form.
A. I wasn't told that, no." (Deposition of Kenneth D.
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Hutchins, M.D. of February 27, 2018, Page 38, Lines
8-16).

Dr. Hutchins indicated that had he been advised about the bar across the face he would have

commented about it, even in combination with other injuries. He agreed that such is what real

homicide investigators do:

“Q. Had you known about the bar across the face,
would you have commented on that if asked about
what you have just said here today, that it could be
a combination of injuries, that it could be that but
that was critical and important.

A. If I had known about it and was asked about it I
would have commented on it, yes.

Q. Isn't that part of what the real homicide
investigators do when they come to you and ask
you to work with them to try to identify the
causation of some of these injuries?

MR. ROYER: Form.
A. Yes.”  (Deposition of Kenneth D. Hutchins, M.D. of

February 27, 2018, Pages 47-48, Lines 17-25 and 1-4)
(emphasis added).

The first order of business when addressing chips on the compass are dental records and

imprints.  Martin never thought it was important to get dental records of José Fernandez to attempt

to match the impressions that supposedly came from his teeth chipping the compass:

“Q. So those other two.  Now, in forensic cases involving
homicide investigations, what a lot of detectives will do is get
some dental records.  Did you do that here?

A. I did not.
Q. Why?
A. I don't know.” (Video Deposition of Investigator Christina

Martin of December 19, 2017, Page 310, Lines 16-22).

Pomares acknowledged that dental imprints were never sought to compare to Fernandez’s

teeth:

“Q.· · Speaking of the teeth -- and, again, we went into much greater
detail with Martin, but are you aware there is no matches,
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there is no dental imprints in this case that you guys used to
compare it to teeth and teeth marks and so forth?

A.· · Correct.” (Video Deposition of Lieutenant Manuel Pomares
of December 20, 2017, Page 113, Lines 6-11).

Pomares even acknowledged that they could not correlate his tooth imprints to the spacing

of Fernandez’s teeth:

“Q.· · Secondly, do you see what I am talking about a gap?
A.· · No, sir.· That's the spacing between the damage, but I can't

correlate that to his teeth imprint.” (Video Deposition of
Lieutenant Manuel Pomares of December 20, 2017, Page 116,
Lines 14-18).

There was not even a visual matching pattern on the compass itself, as noted below:

“Q. ...Did you ever question that there's no tooth analysis?· You
didn't spend a second getting dental records to match.· I mean,
talk about --

A.· · I don't think there was any indentations that had more than --
you know, there was not like a pattern of indentations.”
(Video Deposition of John Marvin of February 9, 2018, Page
105, Lines 10-15). 

Dr. Hutchins likewise commented that Fernandez’s hand hitting the throttle and the ancillary

injury noted by FWC could have been caused by just about anything:

“Q. Right.  But, in other words, as far as the mechanism of the
injury, as you sit here today that's a possibility like many other
options in this.

A. That the hand hit the throttle?  Yes.
Q. Based on that injury there.
A. Could be just about anything.” (Deposition of Kenneth D.

Hutchins, M.D. of February 27, 2018, Page 69, Lines 11-16)
(emphasis added).

Dr. Hutchins agreed that rocks could have caused the injuries to the jaw of José Fernandez,

as explained below:

“Q. So, you know, if I were to tell you, well, it could have been
the compass but rule out the fact that he didn't hit a rock also
and then the boat finally settled on his face and that the rock
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caused that injury to his jaw.
A. If you are asking whether rocks -- that he came out of the

boat and hit rocks, could they have caused some of these
injuries, the answer is yes.”  (Deposition of Kenneth D.
Hutchins, M.D. of February 27, 2018, Page 56, Lines 14-21)
(emphasis added).

So at the end, the probability was that the fracture event and tooth damage was from the bar

with diminishing chance as to other possibilities.  Yet it is inconceivable that FWC agents looking

over and over at the autopsy diagram did not feel compelled to write about the bar.

XV. THE WHITE POWDER AND THE 
CHIPS ON THE COMPASS

The white powder (tooth material) claim is perhaps the most offensive inclusion in the

investigative reports. There was never any white powder. Nobody saw white powder and at best,

only imagined it, and at worst, fabricated the idea. At all times material to the investigation the case

agents and the ranking officers knew how serious the implication was of including the white powder

in the compass theory. Ana Menendez denied any knowledge of Christina Martin’s sworn statement

related to the call to the Medical Examiner about the white powder and the tooth chips. Dr. Hutchins

denied not only the conversations’ existence but also the logic, as he would never have said such a

thing at any time, anywhere. Technician Amy did not see the white powder or she would have seized

it as evidence. And then came the obstruction that followed the creation.

Despite the property receipts indicating otherwise at her deposition Martin intentionally

referred to the description of Sample “N” when testifying about Sample “M.” There was no

confusion in her mind because she expressed herself clearly and unequivocally while reviewing the

evidence sheets and the correlating photographs.  Sample “M,” with the description entered by Amy,

and the contemporaneous entry into official records, never had any diction about an “unknown

residue.” The entry even had “possible” marked out. The “unknown residue” came from Sample
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“N,” from the upholstery of the port gunwale. 

The final straw was the suggestion that the evidence was now in the possession of the

defense.  The compass was removed by FWC from the console.  Law enforcement officers never

return tangible, physical evidence to a defendant, dead or alive, when it can be retained.  In this case

not a word was written about the removal of the compass, that it was hand held at the point of

photography, and that the conscious decision was made to attach it back to the boat and deliver the

vessel to the defense so that at some point in time when the charade was unmasked law enforcement

could suggest the defense had it.  If anything happened to the compass, FWC would suggest the

defense team destroyed the evidence.  In the annals of law enforcement that has been referred to at

times as a reverse plant, where misguided officers shift the responsibility for the loss of evidence

onto the target individual, in furtherance of a scheme.

As to the facts from depositions and evidence sheets they are easier to follow than to explain

again here. The difficulty comes only with the rendition of questions and answers that warranted the

painful extraction process of what otherwise would be a short inquiry with honest responses. The

questioning and the evasive and false responses constitute the third element of obstruction. All

follows here from the testimony.

When the line of inquiry arose as to the substance supposedly found on the compass as tooth

material that supposedly belonged to José Fernandez, technician Amy indicated that there was

nothing visible that she could see in the area where she took the two swab Samples “M.” She

swabbed the top surface of the gouge area, as described below:

“A. No.  The way I have it written is: Overall photographs of the
compass located on the instrumentation panel depicting a
gouge to the top surface.  The area was labeled as Sample
M for sampling purpose.  So there was nothing visible
that I could see.  I swabbed the top surface in that gouge

Page 95 of  167



area.  From there, if they needed to send it for some type of
further analysis to see if there was any other type of enamel or
residue from a tooth in there, I don't have that capability.”
(Deposition of Andrea Amy of February 28, 2018, Page 48,
Lines 2-12) (emphasis added).

Technician Amy indicated if chips of teeth had been present on the compass she would have

documented that finding and collected the evidence for submission:

“A. Well, maybe that should be clarified with Investigator Martin
as far as referring -- if she means chips of tooth.  Because
had chips of tooth been present on the compass, they
would have been documented and collected by myself for
submission.

Q. Thank you.  That's what I wanted to hear.  You did not
find --

MR. ROYER: Move to strike.
BY MR. FERNANDEZ:
Q. -- chips of teeth?
A. No.  I did not collect any type of toothlike substance from

that area.  I swabbed the surface, because that was the
only thing that I was capable of doing at that time.”
(Deposition of Andrea Amy of February 28, 2018, Pages 49
and 50, Line 25 and Lines 1-13) (emphasis added).

The compass, according to Amy and photographs in place, was literally removed from its

location and placed on top of the boat for handling. She observed FWC unscrew it, remove it and

photograph it.  She did not collect the compass as evidence.  Neither did FWC personnel retain it:

“Q. At that point the compass was evidence, right?
A. It was in place.  We photographed it in place, and then

from there it was turned.  They had -- I guess they
unscrewed it.  I did not do the removal.  It was
photographed and then it was placed.  It remained on the
boat.  I did not collect it.” (Deposition of Andrea Amy of
February 28, 2018, Page 58, Lines 13-20) (emphasis added).
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The compass is shown below after removal before reattachment:

Amy reaffirmed after some pointed questioning that she did not swab anything visible from

the area where supposedly the white powdery material had been spotted by multiple FWC agents:

“Q. Okay.  And did you remove any powder of teeth that was
visible to you?

A. I swabbed the surface area.
Q. That would be a great answer to did you swab the surface

area, but I'm asking seriously if you removed powder. 
Because they have testified that there's no evidence, but they
generated conclusions based on the fact that they found
powder that belonged to José Fernandez's teeth. And I am
asking the only remaining person in the planet that would
be able to answer that question, you.  Did you find any
visible powder, visible powder --

A. No.  I did not swab anything visible from that surface.  I
swabbed the general surface, and from there advised them
I was not able to dig out any of that area; that it was
something that they would have to send to an additional lab
because I do not have that capability.

Q. So plainly to the eye, you neither saw chips nor powder in
those gouges or marks on the compass?

A. No.  The gouges appear to be white, but that could be
from the material that the compass is composed of.  For
instance, when acrylic gets scratched, if it's clear it turns
white.” (Deposition of Andrea Amy of February 28, 2018,
Pages 60 and 61, Lines 15-25 and 1-14) (emphasis added).

The white powder has become the most critical evidentiary event because not only did it not

exist but blame for its destruction has been shifted to others that likewise confirmed it did not exist,
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ever.  When Amy was pressed to affirm or reaffirm whether or not the indentation was filled with

the white material, she indicated that the indentation itself was white in color, but that she did not

collect any visible powder or chips from the area:

“Q. But that's why I want to make sure if --and I'm going to read
it to you, and I'm -- because you were present.  So I'm going
-- it's a simple question.  It's like one indentation seems to be
filled with a white material.  You were there.  Is that true or
false?

A. The indentation was white in color.  I did not collect any
visible powder or chips from that area.  The area was
chipped and appeared to be white in color. (Deposition of
Andrea Amy of February 28, 2018, Page 63, Lines 1-10)
(emphasis added).

Despite repeated objections by attorney Royer, of course, Amy was asked to explain how the

white powder references were anything but false. Amy said that while the crevice seemed white or

white in color that there was no powder or chip or tangible evidence that was swabbed out of that

area. Amy added she did not see anything of white powder or material or she would have swabbed

it:

“BY MR. FERNANDEZ:
Q. . . . Did you see any white material in the indentation that

filled the indentation?
MR. ROYER: Object to form.· Asked and answered.
BY MR. FERNANDEZ:
Q. So that you could, like, blow it and a bunch of white stuff,

powder, would come off?
A. No.  There was no visible powder or chips that were collected

or documented by myself.
Q. Or seen by you?
A. The item itself was white in color.  Inside the crevice it

appeared to be white.
Q. That's it.  So then if -- well, I'm going to ask: So, in

essence, the crevice or indentation seemed white?
A. It appeared white in color, yes.
Q. But it was filled with nothing that you saw?
MR. ROYER:  Object to form.  Asked and answered

multiple times.
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THE WITNESS: There was no powder or chips or tangible
evidence that I swabbed out of that area.

BY MR. FERNANDEZ:
Q. Saw?
MR. ROYER: Object to form.  Harassing.
BY MR. FERNANDEZ:
Q. That you saw?
A. No.  I did not see anything.  I swabbed the

surface area.” (Deposition of Andrea Amy of
February 28, 2018, Pages 65 and 66, Lines
6-25 and 1-12) (emphasis added).

In the clearest act of deception Martin would talk about swabs taken from the surface of the

compass, sample “M,” the white powder event. This would be the mischaracterization or false

reference to evidence supporting the fact that no evidence of a white material ever existed. Martin

indicated that the DNA sample swabs were taken from the surface of the compass, sample M, on

November 30, 2016. She indicated that the SEB had an “unknown residue.”  What is dramatic here

is that Martin was referring altogether to the subsequent exhibit, sample “N”(from the gunwale) to

justify the language used to identify sample “M.”  Martin knew exactly what she was saying at her

deposition and why she was saying it:

“A. So let me just confirm with my property receipts of what Amy
took from this sample. So she took two swabs from the
surface of the compass, which was sample M.  And it says
SEB with DNA sample swabs.  Two swabs, surface of
compass from sample M, 11/30.  And the SEB with an
unknown residue.  So an overall swab was taken of the
surface of the compass.” (Video Deposition of Investigator
Christina Martin of December 19, 2017, Page 307, Lines 3-
10).
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The evidence receipt annotating the entries of “M” and “N” and their distinct description

differences is shown below:

Martin skirted the issue repeatedly as to what the imaginary white powder or tooth surface

material was on the compass in an evasive yet persistent support of the proposition that it had

existed, as noted in the following painful exchanges: 

“Q. All right.  So to make sure we have all the facts that you took
into consideration, there was nothing that you -- well, were
you able to pull anything out that you could test, first to make
sure they were teeth at all?

A. I did not.  I spoke with Dr. Hutchins about whether or not the
sample that was located inside of the cracks would be able to
be analyzed as a tooth material, and he said that because it
was not a pulp or from the root of the tooth, it would not be
able to be analyzed.

Q. All right.  What sample are we talking about?  In other
words, did you remove any sample? That's why I asked,
did you get anything that you could try to analyze or
analyzed?
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A. Yes.  So that's why I asked Dr. Hutchins if I would be -- if we
would be able to analyze the -- what appeared to be a white
material that was left inside the holes of the indentations
made on the compass, and he said that because it would not
be a pulp material.” (Video Deposition of Investigator
Christina Martin of December 19, 2017, Pages 312 and 313,
Lines 16-25 and 1-11) (emphasis added).

The questioning would continue with the same evasive answers delivered in series:

“Q. I got it.
A. -- or from the base of the tooth, it would not be able to be

analyzed as such.
Q. And I appreciate that, but my question is this:  What did

you do to preserve whatever was in there?  It's still in
there then.

A. It's -- right.  We took an overall swab of it and the vessel
was in evidence.  There was no tampering with it.  And it's
since been released.” (Video Deposition of Investigator
Christina Martin of December 19, 2017, Page 313, Lines 12-
20) (emphasis added).

Martin then went back to the white material that supposedly technician Amy had removed

and Martin reaffirmed that indeed there had been white material but acknowledged that they did not

get any of it as evidence:

“Q. So we'll move from there.  All right.  So going back to the
chips, I don't want to distract myself from the issue here as to
the chips in the glass.  It seems to be filled with a white
material, right?  That's what you said you took a swab of, the
white material?

A. Yes.  The overall surface of the compass was taken by Amy
and, again, I requested -- go ahead.

Q. It seems to be filled with a white material.
A. Yes.
Q. Did you get anything -- I've been asking about whether you

got anything of that white material.  Did you get any portion
of the white material as evidence?

A. No.”(Video Deposition of Investigator Christina Martin of
December 19, 2017, Page 318 and 319, Lines 10-25 and Line
1) (emphasis added) (emphasis added).

Martin continued to refer to the imaginary white material as fact in the incident report.  The
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fact formed one of the three (3) conclusions that Fernandez was operating the vessel, with the

following exchange taking place:

“Q.· Okay.  That's what I've been trying to get to, the white
material.  I don't care what she did.  I'm trying to get to the
white material.· The answer is no.  Instead, we left it in the
report as if to suggest that it was tooth matter, despite the fact
that you never tested it to be tooth at all because someone told
you it wouldn't show as tooth.

MR. ROYER: Object to form.
THE WITNESS: On Monday, 11/21, I include in my report that

the reason the material -- the material
impressions on the compass would not be able
to be analyzed as tooth material.  They
suspected it only to be a surface composite,
not the pulp of a tooth, based on the autopsy
photos and damage to Fernandez's death.  So
I didn't leave it to infer that it was tooth.  It
wasn't collected because of my inquiry with
him saying it would not be analyzed as such.

BY MR. FERNANDEZ:
Q. And I appreciate the fact that for the fourth time you've

told me about what you wrote, but that's not the question. 
And then the answer to the question called for a yes, no,
I don't know answer, and then you could explain.  We
seem to be missing the yes, no, I don't know part before
going off into a tangent.  So I want to rephrase it again. 
What did you do with the white material?

A. I answered the question previously. I said that I did not
collect it as evidence.

Q. So you don't know as you sit here today if it was tooth
material or if it was anything else in the planet, like a
screwdriver scraping, for instance, some other material,
plastic material?

A. Yes.
Q. You don't know, right?
A. Correct.” (Video Deposition of Investigator Christina Martin

of December 19, 2017, Pages 319 and 320, Lines 2-25 and 1-
14) (emphasis added).

Haney reaffirmed the position of the substance (white powder material) on the compass being

teeth from José Fernandez and placed the blame on the Medical Examiner's Office, as to why it was
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not tested by FWC:

“A.· · We did -- we asked -- well, we contacted the ME's office
about it.

Q.· · Okay.· What did they tell you?
A.· · They told us that based on reviewing the photos and the

autopsy information that there would not be a way to do
testing and give us anything on it -- basically.”  (Video
Deposition of Michael Haney of December 21, 2017, Page
310, Lines 11-17) (emphasis added). 

Dr. Hutchins was questioned about the communication related to the tooth material conveyed

through an employee by the name of Mendoza to Christina Martin documented extensively in the

incident report; her deposition; Lieutenant Haney’s deposition; Captain Marvin’s deposition; and,

Lieutenant Pomares’ deposition, along with many others, Dr. Hutchins indicated he never even heard

of Mendoza, and didn’t know of any Mendoza, as follows:

“Q. Mendoza, who supposedly talked to you to get the
most critical evidence that José Fernandez was
operating the vessel.

MR. ROYER:  Move to strike.
A. Yeah, I don't know of a Mendoza.  The

investigators in these cases were Ana Menendez,
Ana Menendez, and Ana Menendez, so I don't
know of any Mendoza.” (Deposition of Kenneth D.
Hutchins, M.D. of February 27, 2018, Page 44, Lines
11-18) (emphasis added).

Then Dr. Hutchins was asked about what he supposedly had said through Mendoza to

Christina Martin, about the tooth material that was found on the compass and how it could be

correlated to José Fernandez. Dr. Hutchins did not recall any conversation whatsoever about that

subject but went on to suggest that he would have had to call a forensic dentist to figure out what that

person that called him was even talking about, had it happened at all:

“Q. . . . Would you ever, without looking at something,
tell somebody that you suspected it to be a tooth
material if you don't see it, know it, been given a
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photograph of it?
MR. ROYER: Move to strike.  Object to the form.
A. The one thing is I'm not a dentist so when you talk

about tooth composite and whatever you are talking
about, I really don't have any experience with that.  If
I was asked that kind of question, the first person
I would call is our forensic dentist to see exactly, to
figure out exactly what the person was talking
about.  I don't have any independent recollection
of that” (Deposition of Kenneth D. Hutchins, M.D. of
February 27, 2018, Pages 45 and 46, Lines 17-25 and
1-4) (emphasis added).

On March 22, 2018, Investigator Ana Menendez for the Medical Examiner’s Office was

deposed.  The transcript is not yet ready but will be included in future motion practice.  Menendez

indicated there was no Investigator Mendoza and she never told Martin or anyone else at FWC that

Dr. Hutchins had said anything about the white power or the tooth material.  Menendez was read

Martin’s entry of “Monday, 11/21/16,” a one paragraph statement in the investigative report.  She

categorically denied saying that or hearing about it.  The entry is false.

When the white material issue came up with Haney (after two days of the testimony of Martin

and Pomares with whom Haney had spoken after the depositions) Haney was quick to point out that

he was out of town the day they discovered the white material, indeed a fortuitous development not

documented previously:

“BY MR. FERNANDEZ:
Q. Well, you can of the next one perhaps.· But for sure, what

happened to the white material as, you know, what --
supposedly there was white material somewhere in -- in -- in
the photographs that were taken.· In other words, when the
photographs were taken by Amy -- it doesn't show much --
when Martin took them, supposedly there was white
material.· Did you see the white material? because you -- I am
sure you would've seized it.· Not talked about it to the ME but
would you have said -- we have like a – "Anybody got a
toothbrush?· Anybody got a baggie?"

A. I was not there when they first discovered that.· I was out of
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town.
Q. Well, what did you say when they said there  was white

material?· Did you say, "Where is it?"· The material, not like
-- not -- you know, that's like there was a trace of gunpowder,
but we didn't pick it up.

A.· · Investigator Martin told me she had talked with the ME's
office and they weren't going to be able to test that so – “ 
(Video Deposition of Michael Haney of December 21, 2017,
Page 314, Lines 2-23).

When asked whether it would be prudent in a circumstantial evidence case to save the “white

material,” Haney, a ranking seasoned veteran, indicated that he could not speak to the subject:

“Q.· · Bottom line:· Don't you think it would be prudent in an
investigation that's based on circumstantial evidence that
you put -- you save the white material? because perhaps,
had that material been run, you would've come back and
said this is – this is compass matter.· This is not teeth.·
This is compass matter.
You -- you see what I'm saying?

A.· · I -- I mean, I can't speak to that.”  (Video Deposition of
Michael Haney of December 21, 2017, Page 316, Lines 4-12)
(emphasis added).

 
Lieutenant Pomares, like others, stuck to the story.  He never anticipated what would surface

after his own deposition. The indentation on the compass seemed to be filled with white material,

thus the compass being the mechanism of the injury to Fernandez’s jaw:

“A. One indentation seemed to be filled with a white material. 
The compass is the mechanism of injury for Fernandez's
extensive jaw damage I observed in the autopsy photos.”
(Video Deposition of Lieutenant Manuel Pomares of
December 20, 2017, Page 98, Lines 3-6).

In one of the most telling exchanges of the investigation and the testimony that followed

Pomares first tried to reaffirm that there had been white material.  Then he tried to put it on the call

to the Medical Examiner that never happened as the reason they neither tested nor preserved the

imaginary material.  Then, to add insult to injury, he suggested that the defense team had the
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evidence since the boat had been given back to them. The evidence was the white material, not the

compass.  You can’t give back what does not exist.  At no time did he recognize his affirmative

obligation to retain the compass that they had removed and the “white material” and instead as part

of the ploy to create evidence that never existed, justified the imaginary inaction by the supposed

return of the vessel with the compass and “white powder” back on it. 

Pomares knows, as all FWC know, that by suggesting the defense now had the evidence,

which never existed, the defense would be foreclosed or barred from any future challenge. From the

day of the boats’s release to GEICO, they could say that the defense had the evidence and it was the

defense’s responsibility to preserve. This exchange supports the proposition that even the ranking

supervisor knew that they had a serious problem with the truth, they had to address it and they did

it by the creation of evidence that never existed, by blaming someone else for something that never

happened, and either way, by not preserving it and then suggesting that the defense had it.  What

follows is in essence the summary of the fraud in a continuing exchange:

“BY MR. FERNANDEZ:
Q. That's why I am asking.· It seems like – didn't you jump a step

there?· First, let's make sure it's teeth, and second, then let's
go to see whose teeth?· The DNA question is applying to
whose DNA, if any, but the first is, hey, was this teeth at all. 
How do you know as you sit here today, honestly, that that
was teeth at all in those grooves?

A. Based on the totality of the information we have before us.·
He is the only one that had this type of facial injury.· His
blood is on the console. His leg injuries are right in line with
him being behind the wheel.

Q.· · But I'm asking about -- you see the substance, it's a lot simpler
than that.

A.· · I understand.
Q.· · There was substance.
A.· · And it should still be in the compass that we handed over

to you guys.
Q.· · You guys did not retain the evidence that you are

commenting on?
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A. No, sir.· It was retained and then it was turned over with
the vessel when the case was closed.

Q.· · Well, here is what I am -- I appreciate the shifting here, but --
MR. ROYER:· Move to strike.
BY MR. FERNANDEZ:
Q. Here's what it is.· This is evidence that you guys had in your

possession that you formed as the foundation for the
placement of José Fernandez's position.  So, first of all, before
we speculate as to those being his teeth, it is essential, in
order to get to some other levels here, that it was teeth at all. 
Do you see what I'm saying?· I would like for you to tell me,
what did you do after you thought you had teeth marks to
preserve the white substance that you said was somewhere in
those grooves?

A. Like I mentioned before, Investigator Martin called the -- let
me look it up for you.

Q.· · I got it.· I can almost tell you.
A.· · That's all I can tell you we did.
Q. That's not the teeth, though.· That's just what would you do

about the DNA.· I want to know, look, all right, so let's just
package it -- I mean, minuscule things you can -- trace
amounts, DNA are tiny little critters, tooth powder is not tiny
in the master plan.  So what did you do?·Did you get a brush
and put it in a little baggie to see if we could save it so that
later when somebody would be asking the questions I am
asking, that it's a yard tool or an act of God, or anything like
that, that it's really teeth?  Do you have any reason why --

A.· · I am looking for it.
Q. What happened to the evidence, the teeth, the powder

that's supposedly teeth.· Because if you will notice, just to
give you a clue, what José Fernandez lost was enamel, so
it wouldn't be white, it's clear.

MR. ROYER: Objection to form.
THE WITNESS:· On Monday, November 21st – actually, it

says 2106, but it should be 2016.·It's page
35 of the report.· Investigator Martin spoke
with medical examiner's office.·Investigator
Mendoza confirmed with MD ME Dr.
Hutchins, that the material and
impressions·on the compass would not be
able to be analyzed as tooth material.  They
suspected it to be only surface composite,
not pulp of tooth, based on autopsy photos
and damage to Fernandez's teeth.· That's
what we did.  The compass was retained on
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the vessel in storage and was turned over
when the vessel was turned over, so you
guys should have access to that.

BY MR. FERNANDEZ:
Q. How would they suspect not seeing it, that it would be

surface composite?· I will ask them.
A.· · You might have to ask them, sir.
Q.· · Somebody wrote this.· I mean, wrote it. They suspected it to

be surface composite, not the pulp of teeth based on the
autopsy photos and damage to the teeth.· Only surface
composite. Now, that is a tangible physical surface composite,
in other words. The answer to the question is, you did not
retain it?

MR. ROYER: Objection to form.
BY MR. FERNANDEZ:
Q. Now you are saying --
A. The compass and the damaged glass and whatever

substance is in there was retained, stayed on the vessel,
and the vessel was turned over to you guys.

Q. Not to me guys.· I'm asking the questions.
A.· · To the attorney.
Q.· · I got it.· I got it.· But, you know, that that's not -- in your

investigations, you know that's an answer that you should
never give, like we gave it to you guys, therefore, we lost the
evidence.· That's·Arizona versus Youngblood, by definition,
in a criminal case.· Case gone.

MR. ROYER:· Move to strike.· Objection to form.
THE WITNESS:· The evidence was never lost, sir.
BY MR. FERNANDEZ:
Q. Huh?
A.· · The evidence was never lost.
Q.· · You gave it back to us?
A.· · We referred to the medical examiner's office, asked them

for assistance.· They said there's·nothing we can do as far
as DNA because it was not the pulp.· We took pictures.·
We documented it. Crime scene came out, they took
pictures of it.· We·left it on the vessel, and when the vessel
was returned and the case was over, it was returned to the
attorneys.” (Video Deposition of Lieutenant Manuel Pomares
of December 20, 2017, Pages 118, 119, 120, 121, 122 and
123, Lines 24-25, 1-25, 1-25, 1-25, 1-25 and 1-20) (emphasis
added). 

Of course Pomares was covering for someone.  Not unlike when others at FWC covered for
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him.  The following is a tip of the iceberg as explained by his captain, John Marvin:

“Q.· · All right.· Do you remember -- do you
know about Lieutenant Pomares and
his incident with the plants?

A.· · I do.
Q.· · And didn't he ask for a professional

courtesy?
A.· · I don't know much about it.· I've heard

of that, yes.
Q.· · Well, you've heard that -- that he took

plants from a median, didn't you?
A.· · I did.
Q.· · And that he told the officers that

approached that the plants were dying
and he wanted to save them?

A.· · I don't know what happened with that.
I was not involved in that.

Q.· · But he wasn't charged after it came out
that he was a Fish & Wildlife fella?

A.· · I don't think he was charged, I mean.
Q.· · For stealing the plants, right?
MR. ROYER:· Object to form.
THE WITNESS:· You're asking if Lieutenant Pomares

was charged with a crime?
BY MR. FERNANDEZ:
Q.· · Yeah.
A.· · I would have to look into that.· I don't

believe he was charged with a crime.”
(Video Deposition of John Marvin of
February 9, 2018, Page 39 and 40,
Lines 16-25 and 1-17). 

The reasonable explanation to the compass damage comes from a Marvin exchange.  At some

point, maybe long before the accident, or maybe the Halligan tool, or Sea Tow, or a screwdriver, or

anything, could have scraped the compass and left a color change on the surface.  And soon after

there was no independent trace evidence, somewhat like the whitish scrapes on defense counsel’s

glass topped desk in his office in Tampa, once Windex is applied:

“Q. ...You know, where a glass is scraped that you then, you
know, glass or like a window, if you take a knife to a
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window.· Have you ever seen that? Not that you take knives
to a window, but something that scratches glass.· Have you
ever seen it?

A.· · I know what you're talking about, yes.
Q.· · And the clear glass which you scrape off is this whitish

powder; not glass, not see through. It's whitish.· Have you
ever seen the white power?

A.· · If you scrape glass it's -- there's a powder.
Q.· · It's the glass, but it's not clear anymore like the glass.· It's like

whitish?
A.· · Yes.” (Video Deposition of John Marvin of February 9, 2018,

Page 102 and 103, Lines 24-25 and 1-12). 

But then in the finale, from Captain Marvin himself, the answer is left to the reader to puzzle

over:

“Q.· · So you can't rule it out that was never teeth in that compass?
A.· · Correct.
Q.· · That's just a false allegation, not an exculpatory one.· It's

outright false, isn't it?
A.· · That's what the investigation, you know, led us to.· That was

the most logical conclusion to the dilemma.” (Video
Deposition of John Marvin of February 9, 2018, Page 145,
Lines 11-18). 

XVI. THE BOLTS AS THE 
MECHANISM OF MACIAS’ INJURY

The bolts under the T-top light did not cause Macias’ injury. The mechanism of the injuries

to Macias implicating the bolts was false. The significance of the early exclusion of Macias as the

driver predicated on the bolts prompted zero investigative effort thereafter.  By exclusion early there

was no need to study the matter further. As a matter fact there was nothing done to investigate the

actual physical position of Macias at impact beyond the bolts other than a statement that nothing on,

around or behind the console could have caused any of Macias' injuries.

In the following statements it will be established that there was never any blood, skin or hair

on the bolts. The blood adjacent to the bolts could have come from the bloody flotsam well
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documented by this stage of the process. Either way the lineup of the blood suggests a practically

impossible splatter. Interestingly Lieutenant Pomares signed the report including the bolts as the

mechanism of the injury but at his deposition he injected for the first time the flipping seat

proposition and ratified they could not really link the Macias injury to anything at all. 

Martin discussed the mechanism of the injury which formed the foundation of her

conclusions. Martin attributed the injuries to Macias to the bolts and she indicated the findings were

clear and explicit: 

“BY MR. FERNANDEZ:
Q. All right.
A. So these injuries here on his forehead are as a result of

these, for lack of a better word, bolts that are mounting
the spotlight on the top of the t top.  So you have the blood
here in this motion here that -- well, I'm not sure if that's
the motion but, you have the blood here, the blood that
was on the bolts itself and then -- as well as the blood on
the top of the t top.

Q. Okay.  So tell me the mechanism of the injury.   First of all,
what sample of blood came from the bolts?  What was the
sample?

A. The --
Q. From the bolts itself.
A. I believe it just states t top.” (Continued Video Deposition of

Christina Martin of December 20, 2017, Pages 439-440, Lines
17-25 and Lines 1-7) (emphasis added).

Martin went on to discuss that there was no swab specifically labeled for the bolts (of course

since no sample was taken from any bolt) but persisted on the correlation nevertheless: 

“Q. That way we can see -- make sure there's a match for the bolts
because I don't -- you know, that way we know exactly where
the sample is and how that sample was processed.

A. Okay.  So A, B, C, D, E. They -- they only say ‘swab
samples.’  Let me find them.  Here we go.  So they're labeled
as F, so F would be the blood that was on the underside of the
t top, but there isn't one that's specifically labeled for the
bolts.” (Continued Video Deposition of Christina Martin of
December 20, 2017, Page 440, Lines 11-19) (emphasis
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added).

Never allowing the absence of fact to interfere with her findings, Martin said that one bolt

had blood on it and reaffirmed that was the mechanism for the head injury on Macias. She not only

swore to the fact there was blood on one of the bolts but said there was a photograph of it and it

“would be on record” as follows:

“A. On -- there was one bolt that had blood on it, and I believe
that this is the mechanism of injury for his head and the
result of why there was blood located on the t top and on
the underside of the light.

Q. Ms. Martin, are you telling me that there was blood on
one of those bolts and somehow there is no record of it in
any of the -- any of this information?

A. There's a photograph of it, so that would be record.”
(Continued Video Deposition of Christina Martin of
December 20, 2017, Pages 442 and 443, Lines 16-25 and Line
1) (emphasis added).

Martin would then go on to say she told everyone involved in the case, from Haney to

Pomares, that there was blood on the bolts, although it did not appear in the report:

“Q. Tell -- okay.  Tell me where it is in your report that you
indicated and what date that you indicated that there was
blood on one of those bolts.  On the bolts --

A. On the -- in my report, I -- I didn't note -- I noted that there
was blood on the underside of the t top and on the spotlight.

Q. Is this the first time that you ever tell anyone that there was
blood on the bolts?

A. No.
Q. Who else did you tell and when?
A. I would assume everyone that's in -- been involved in the

case from Haney to Pomares to.” (Continued Video
Deposition of Christina Martin of December 20, 2017, Pages
443-444, Line 25 and Lines 1-12) (emphasis added).

After nearly an hour of struggle on the singular inquiry Martin was confronted with a

photograph and cavalierly rescinded her position, said she apologized, but then took another tack

towards the same unfounded conclusion:
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“BY MR. FERNANDEZ:
Q. I'll rephrase it.  How do you know that's blood that you claim

is on that photograph?
A. Oh -- so I'll rephrase.· What appears to be blood.
Q. Okay.  Now, it's not on the bolt for sure?
A. Okay.  It's on the t top next to the bolt.
Q. I got it.  There you go.
A. Okay.  I apologize.
Q. Okay.  And -- and that's what I was trying to get to, you see.
A. Okay.
Q. So the answer to the question that I posed multiple times is,

there is no blood on any one of
the four bolts that you claim were the mechanism of the
injury?

A. That we can see from those photos, yes.
Q. Well, that's what I'm saying.  Did you do anything about the

bolts, in other words, that you could see, meaning you're
talking about at the time, did you do anything about the bolts
that supposedly had blood on them?

A. So again, I -- I misspoke about it being blood on the bolt,
as you pointed out.  It's actually blood that's on the t top
and not on the bolt. I still stand by the fact that the bolt
appears to be the most probable cause of injury for the
markings on the forehead of Macias.” (Continued Video
Deposition of Christina Martin of December 20, 2017, Pages
446-447, Lines 21-25 and Lines 1-24) (emphasis added).

Confronting the absence of evidence on the bolts as she was shown photographs, Martin still

stuck to her findings.  This is indeed a most interesting proposition since her supervisor and signator

on the report later stated FWC could not establish this bolt mechanism of injury and he proposed the

flying seat theory as his alternative.  But this was Martin persisting:

“BY MR. FERNANDEZ:
Q. No.   No.  I'm asking if there was any blood, hair or skin --
A. Uh-huh.
Q. -- on the bolts when you inspected them, let's say, at the

marina the day of the event, on the 25th?
A. There was no hair or skin that was lodged on -- on any of

the bolts.  To the best of my recollection, I had believed
that there was blood on the bolts, but as you -- pointed
out, it's actually on the t top.  So whether it was on the
bolts, I --the photos that I have don't show any blood
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that's on the bolts.
Q. And did you do an enhancement to clarify --I mean, this

is not a hard one to enhance, so certainly, we'll all do that. 
But to make sure, because I want to make sure of your
testimony, are you still maintaining the position that the
bolt had blood?

A. I'm not maintaining that position.
Q. Well, you said it at the beginning and you corrected it, didn't

you?
A. Yes, so then it would've been corrected.”  (Continued Video

Deposition of Christina Martin of December 20, 2017, Pages
450-451, Lines 20-25 and 1-18) (emphasis added).

Martin then was shown the Medical Examiner's diagrams of Macias’ injuries.  The diagram

was  inconsistent with parallel damage on the forehead from the bolts inasmuch as one cut went one

way and the other one was nearly perpendicular to it, thus a physical impossibility. Martin stuck to

her story (not anticipating that Dr. Hutchins would later dismantle the proposition) as follows:

“Q. What direction is the one on the eyebrow?
A. So this one goes straight up and down -- or you will see this

is up and down.
Q. Kind of, yeah.
A. Okay.  This one also goes up and down, but it's a wider

hole.  You can see that this is up and down; it's just split.
Q. Time out.  All right.  Are we looking at the same thing?

because this cut goes all across the eyebrow.
A. It also goes up and down.
Q. Well, but -- you -- you see this right here?
A. I do see that right there.
Q. And you see this over here, how did that happen?· So --
A. So again, I don't know the -- I don't know how the cut

happened.
Q. Yeah.  All right.  We'll -- we'll mark that one.” (Continued

Video Deposition of Christina Martin of December 20, 2017,
Page 459 Lines 5-23) (emphasis added).

In a bizarre pattern of denying what was becoming obvious due to photos and diagrams

disproving assertion after assertion, Martin was again shown the facial diagram in the autopsy

protocol of Macias.  Martin stood her ground in the exchange continuing to support a proposition
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unfounded in fact , in photography or in medicine:

“MR. ROYER: Move to strike.
BY MR. FERNANDEZ:
Q. Do you want to get to the other one, or would you rather leave

that?
A. This is your deposition.
Q. Well, you volunteered the information on the right when I

was asking --
A. I'm just saying they're both facing the same -- they're

both drawn in the same directional pattern.  So even
though I said the one on the left eye in the image goes up,
there it's drawn to the right and to the left with a little bit
of shading around it, and the other one is also drawn from
the right to the left.

Q. You're not suggesting -- this part of the record -- that that X
one is the same as the flat line one, meaning the one over the
eyebrow is a flat line.

A. Okay.
Q. The one you're saying goes sideways now is -- is an X there,

is it not?
A. I'm saying it's drawn sideways here.  In the image that I saw,

the description that I gave is that it goes up and to the left and
the one over the left eye goes straight up and down.  So I
think we're -- I mean –

Q. No, no.  I -- what I wanted to make sure you understood that
the one that you were clear about --

A. Okay.
Q. -- that went up, and I said ‘Doesn't this go along the

eyebrow?’  This is a simple thing.  We got to -- but we've got
to do it.  It's tedious but we got to do it because we -- I need
an answer to this question.  I -- definitely, the -- the right eye,
which was the left on the photo we're looking at?

A. Yes.
Q. Because of the way the photo's taken, that shows that it was

linear and to the -- and -- and along the eyebrow, right, that
one?

A. This does not show that it's on the eyebrow at all.
Q. Okay.
A. It's in the middle of the forehead.
Q. Okay.
A. So I think it's just the way that it was drawn. But yes, it is, on

this -- I don't know what this is called -- diagram of the
injuries, the cut is horizontal to the forehead, and it's in the
middle of the forehead.  It's not on the eyebrow as it is in the
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image, so it is off.  But yes, it is not, as I stated, up and down. 
It is horizontal.” (Continued Video Deposition of Christina
Martin of December 20, 2017, Page 466, 467, 468, 469 and
470, Line 25, Lines 1-25, 1-25, 1-25 and 1-9) (emphasis
added).

Martin acknowledged that the bolts were the only mechanism of the injury linking Macias

to any part of the boat:

“Q. So outside of the bolts, there's no mechanism of any injury
linking Mr. Macias to any --meaning Mr. Macias's
injuries to any part of the boat?

A. Correct.
Q. Or the rocks, for that matter?
A. Correct.” (Continued Video Deposition of Christina Martin of

December 20, 2017, Page 470 and 471, Lines 22-25 and 1-3)
(emphasis added).

When speaking about the bolts that purportedly cut Macias’ forehead, the Medical Examiner

was handed Exhibit “17,” a photograph of the bolts, in order for him to review it. Dr. Hutchins’

indicated that he had never discussed the bolts and the injury with Christina Martin, as follows.

“Q. (By Mr. Fernandez) You have got it right there.  And then I'm
going to show you what has been previously marked -- this is
a copy of 17.  It's not the original, it's just a copy.  All
right. Do you remember the discussions you had with
Christina Martin about this, if any?

A. No.
Q. All right.  She never asked you about these bolts --  
A. No.”  (Deposition of Kenneth D. Hutchins, M.D. of February

27, 2018, Page 28, Lines 8-17) (emphasis added).

In relation to the injuries on Macias’ forehead Dr. Hutchins indicated that quite contrary to

Martin’s claim of parallel injuries, one injury was transverse and the other one was oblique:

“Q. . . . This was one, in my opinion -- you don't have to rely
upon that -- that this injury above the eye --do you know
which direction it is headed in the diagram?

A. It's transverse.
Q. And this one here?
A. Is oblique.”  (Deposition of Kenneth D. Hutchins, M.D. of
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February 27, 2018, Page 30, Lines 18-23) (emphasis added).

Dr. Hutchins recalls no one discussing the bolts on the T-top light and correlating the injuries

to young Macias:

“Q. Did anybody bring that up to you that there was a correlation
in their mind based on discussions that that was a mechanism
of the injury to Mr. Macias?

A. I don't recall anybody discussing with me bolts on a boat and
injuries to Mr. Macias.” (Deposition of Kenneth D. Hutchins,
M.D. of February 27, 2018, Page 49, Lines 8-12).

After being advised of the fact that the bolts were listed by FWC as the mechanism of the

injury to Macias, excluding Macias as an operator of the boat at impact, Amy was asked about the

bolts where Martin indicated Macias's blood had been.  Amy was also told that after an exhaustive

inquiry Martin had been forced to concede there had never been blood on the bolts.  Amy was asked

about the proposition of  blood, hair or skin on the bolts.  Amy said that had she seen anything like

that, since she was right up close to it, she would have collected it:

“Q. Here, you would have -- had you seen a hair sample, for
instance, hair or skin or blood, on those four bolts, on any
portion of the bolts themselves, would you have just ignored
it?

A. No.  It would have been collected.”  (Deposition of Andrea
Amy of February 28, 2018, Pages 97 and 98, Line 25 and
Lines 1-4).

Nothing was collected from the bolts because there was nothing there on September 25,

2016.  Amy had collected a hair sample elsewhere so she was cognizant of her mission:

“Q. And what I'm suggesting by that is, that's what you do --
A. As was the other hair that was collected that same day,

because it was visibly seen and it was collected.
Q. But in those four bolts there was nothing collected from?
A. No.  There was nothing collected from there.” (Deposition of

Andrea Amy of February 28, 2018, Page 98, Lines 5-13)
(emphasis added).
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Amy's swabs were from the proximity, not the bolts.  Although Martin had persisted for long

in her deposition that indeed there had been blood on the bolts and she had seen it, eventually the

position becoming dangerously untenable, Amy continued to discredit that proposition from a

scientific and sensory basis:

“Q. So if I were to tell you, well, they had a bunch of skin and hair
and blood on them, you, who saw it at whatever time it was,
would say I didn't see that, or you'd say, you know, come to
think of it, I think I remember that?

A. No.  There was nothing visibly present at that time.  There
was nothing documented from that area, from the four
screws.  That area was photographed, and swabs were
taken from that immediate proximity.” (Deposition of
Andrea Amy of February 28, 2018, Page 98, Lines 14-23)
(emphasis added).

Lieutenant Pomares at his deposition opined that there was a possibility that the damage to

Macias’ forehead was predicated on something that had to do with the seat flying up and that in turn

causing blood splatter, but never the bolts:

“A. ...The bottom rail broke and it pivoted up, you can see the
tremendous stress fractures and breaks in the fiberglass where
it hinged upwards.· So we didn't know -- that was another
possibility.· Was he sitting on the seat, and upon initial
impact at 65 miles an hour, does that door go up and he
go up with it.
Does he go forward and gets caught by that on the way up
and sustain an injury that causes blood splatter to go to
the underside of the t top and to the searchlight?
There was a possibility, but we couldn't say for sure
because we couldn't match any injury with any particular
item.· So that's why his particular location is more broad than
the operator and Rivero at the stern or behind the leaning
post.” (Video Deposition of Lieutenant Manuel Pomares of
December 20, 2017, Page 26, Lines 5-19) (emphasis added). 

Pomares was reminded that Martin had expressly said that the bolts were the mechanism of

the injury to Macias at his forehead and thus the reason for the reconstruction placement outside of
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the console area, and his exclusion as operator.  Pomares indicated again that FWC couldn't precisely

say what  caused the injuries as they were unable to connect any injury to the bolts or anything else

specifically:

“Q.· · Are you aware that the theory of Ms. Martin is that these four
bolts -- she expressly said that those four bolts are what
caused the injury on Macias's head?

A.· · Like I mentioned, there were several different ideas of
how those injuries were caused. And that's why there's so
broad of a location relative to the other two individuals on
the vessel, because we couldn't precisely say what caused
the injuries.· There was so many injuries that we couldn't
say this caused it.” (Video Deposition of Lieutenant Manuel
Pomares of December 20, 2017, Page 57 and 58, Lines 24-25
and 3-9) (emphasis added).

As to the Macias injury Pomares repeated again that they didn't have enough to say what

caused it:

“A. ...With Macias, we just didn't have enough to say this
caused that.· We couldn't.” (Video Deposition of Lieutenant
Manuel Pomares of December 20, 2017, Page 58, Lines 16-
17) (emphasis added). 

Despite the ongoing contact between Martin, Haney, Pomares and Marvin himself, the

captain denied knowledge of the turmoil surrounding the bolts:

“BY MR. FERNANDEZ:
Q. Are you aware of the -- and this is – Ms. Elliott is on the

phone now, and so I want to know if you found out about the
testimony, not from Ms. Elliott but from any source other than
Ms. Elliott; a colleague, one of the investigators, Ms. Martin,
Lieutenant Haney, or anything else, about what happened to
the bolts that were the mechanism of the injury for Macias,
which prompted his exclusion from being a driver.
There's -- other stuff came in today that puts that back in the
mix now, but what prompted his exclusion as noted in reports
from being the driver behind the console is the fact that two
bolts were supposedly the mechanism of the injury
underneath the light in the front of the boat.
Have you heard anything about that issue in the last -- since

Page 119 of  167



December 19th?
MR. ROYER:· Objection.· Form.
THE WITNESS:· No.” (Video Deposition of John

Marvin of February 9, 2018, Page 101
and 102, Lines 22-25 and 1-16). 

Even within FWC there was obvious disagreement as to the Macias injury.  But what is

bizarre is that the author disagreed with the findings of the one who approved the report, and vice

versa, and the conclusion still appeared.  Haney’s influence came through yet again.

XVII. THE ABSENCE OF INTEGRITY

This logical analysis follows the white powder event, the chips on the compass, the return

of the compass itself, the vagueness directive, the blood on the bolts, and other areas exposed in this

submission.  It focuses on the credibility of the case agents involved in this investigation. In these

exchanges it will be established that Christina Martin suggested misconduct by defense counsel,

Ralph Fernandez, during a deposition. This was not a one or two question and simple response

exercise. This was sequential in nature intended to dissuade inquiry.

Ritchie is the brand of compass, visible in many photographs depending on the angle the

photo was taken from. What happened with the Ritchie assessment is that an enlargement of a

photograph was presented to Martin from a photograph in the FWC file, where photos were

compiled from either FWC personnel or technician Amy, the forensic specialist. In looking at the

now famous chips and other scratches on the compass, that to this date remain unidentified as to

source despite specific questions to the point, Martin sequentially and intentionally repeated multiple

times when asked about her own photograph, that it was not her photograph nor a photograph from

her file or binder. Martin would not retreat from the position although the source of the photo was

clear to everyone else present in the room. 

Over the span of two days, Martin nevertheless maintained that it was not her photograph,
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therefore the photograph being provided to her as an exhibit did not depict what her own photograph

supposedly did. This was not a simple case of just picking one photograph or another. It was an

express statement indicating that a photo substitution had taken place and the one provided to Martin

did not have the chips that her own photographs did. Eventually, cornered by the volume of

evidence, she begrudgingly acknowledged her “mistake.” The end result is not what matters. It is the

pattern of response, the evasiveness and deception in the process, ultimately hiding behind her lack

of experience in these kinds of cases. But it wasn't about lack of experience, it was about lack of

integrity.

Questions were asked about the compass from a photograph provided to Martin during the

deposition.  She adamantly claimed the photos were neither hers nor Amy’s: 

“Q: . . . Now, again, we got to track down Amy's photos, but it
appears as though the first set of photos had it open.

A. I have her photos, and these photos are not in it.  So I don't
know where these photos came from, but they're not in my
report of any evidentiary photograph that I submitted in my
report.

Q. Okay.  Well, we'll certainly track them down.  I mean --
A. I don't know if this is even the same compass.
Q. Huh?
A. I don't even know -- I can't attest that this is the same

compass from the same boat, but it's not from any photo
that's in my log.

Q. All right.  Well, you're not suggesting that somebody
would slip the exact two compasses into the material that
we belatedly got after multiple requests and delays and so
forth, to suggest for the record for a second that this is a
fabrication, for which I could go to prison for if I meant
it?

A. I'm not suggesting anything.  I'm --
MR. ROYER: Object to form.
THE WITNESS: -- saying that these photos are not in my

report, and it's not taken by me or Amy.
BY MR. FERNANDEZ:
Q. I got it.
A. So I don't know where -- I'm not sure where these photos
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came from is all I'm saying.” (Video Deposition of
Investigator Christina Martin of December 19, 2017, Pages
315, 314 and 315, Lines 23-25, 1-25 and 1-4) (emphasis
added).

Martin would then suggest again the photo handed her was not in her binder, frustrating the

process by obstructing the entire exchange on multiple points:

“A. Yes.  So mine says Richey and an N.  So this one says Richey
and an N, but I'm just saying that this photo is not in my –

Q. I got it.  I got it.” (Video Deposition of Investigator Christina
Martin of December 19, 2017, Page 318, Lines 1-4).

Martin would then go back and challenge the photograph of the compass suggesting that it

was not her photograph, nor that is was an enlargement:

“A. I recall that we speculated that it was possibly an
enlargement, but I was unable to locate the photo in my
records; correct.

Q. Right.  And then were you here later during the discussion
with all counsel present that it was an enlargement of one
of the photos in your file?

A. I was not here.   It was suggested that – that it was
possibly an enlargement.  It wasn't confirmed.” (Continued
Video Deposition of Christina Martin of December 20, 2017,
Page 466, Lines 4-12) (emphasis added).

No sooner the jeans versus shorts issue was resolved to her satisfaction and no one else’s,

she went back to suggesting a swap of the photo of the compass.  Martin eventually had to concede

that the photo subject of her charges that it was a plant, a fraud, was indeed an enlargement of her

own photo, “as best as [she] could tell”:

“Q. Okay.  But when you asked -- when I asked you about it
yesterday, you said there was no Ritchie and that's why you
were troubled.  These are the two you were shown yesterday. 
I'll stand on the record.  I just want to make sure you -- you do
have them.  But Ritchie and no Ritchie or part Ritchie or --

A. They're enhanced photos of photos that I have, and they don't
match exactly to what I have, so that's the where the
confusion was yesterday, yes.
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Q. All right.  They are part of your record?
A. They are part of my record, yes, from the --as best as I can

tell.” (Continued Video Deposition of Christina Martin of
December 20, 2017, Page 487, Lines 11-22).

At her depositions of December 19 and 20, 2017, Martin was asked about speaking to the

MDFRD divers. She made a general reference about speaking to them but provided little specifics

and did not provide the dates:

“Q. What is your understanding from the person who led the
investigation?  Did you ever talk to the divers involved and
ask them why it was not documented?

A. I cannot answer that question.  I wasn't the one who removed
the bodies from the location.  It wasn't my decision.

Q. I understand that, but did you talk to the -- this is FD,
Miami-Dade FD, right?

A. Miami-Dade Fire Reside Department, yes.
Q. Did you ever talk to them and ask them the questions that I'm

asking you now?
A. I did, and it seemed to me that it was for -- to recover the

bodies in terms of like the tide, or just for evidence recovered
to recover the bodies to the vessel, but I can't tell you exactly
why they did that without taking photos.” (Video Deposition
of Investigator Christina Martin of December 19, 2017, Pages
63 and 64, Lines 10-25 and Line 1).

Martin referred to the statements provided to her by the MDFRD divers as those being in the

witness statements section.  Those brief entries are nowhere related to the exhaustive rendition given

by Perez on September 25, 2016:

“A. I don't know the angle of the boat in relation to the body,
which was stated in the report.  No photos or documentation
of exactly the orientation or relation to the boat was found. I
only have the statements that were provided to me by the
actual divers that are in the witness statement section.” 
(Video Deposition of Investigator Christina Martin of
December 19, 2017, Page 239, Lines 18-24) (emphasis
added).

Martin is clear that the statements that she was talking about, from the divers, are not related
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to the scene reports of Miami-Dade Fire Rescue about the event:

“Q. And the one you're talking about are not on the day of the
scene where they authored their own reports, that these -- the
ones we just read, which are the Miami-Dade Fire Rescue
reports written at the time of the event, but statements that
they gave to you later with including a diagram and this
would be weeks later?

A. Yes.”  (Video Deposition of Investigator Christina Martin of
December 19, 2017, Page 240, Lines 5-12).

Martin was very specific as to when the divers provided statements. Martin gave the dates

of October 11 at 12 noon and then on November 22 at 10:30 a.m., never mentioning the exhaustive

statement of Javier Perez provided her on September 25, within hours of the tragedy.

“Q. When did they provide statements?
A. October 11th, 2016, at 12.  It was one statement.  And then

the other one was 11/22 at 10:30.” (Video Deposition of
Investigator Christina Martin of December 19, 2017, Page
241, Lines 5-8) (emphasis added).

Martin would go on to reaffirm that she was never told where the bodies were exactly,

contrary to the diver’s statement:

“Q. Right.  But I'm saying -- I'm talking about where the body was
at that you described --

A. Again, I don't know exactly where the body was, because the
description and photos were not provided to me.” (Video
Deposition of Investigator Christina Martin of December 19,
2017, Page 249, Lines 12-16).

Lieutenant Michael Haney indicated that the case reconstruction was based completely on

physical evidence, making no mention of the direct observations of the divers at the scene:

“A. ...The obvious difficulty was that there were no survivors, no
witnesses to tell us what happened.  So we had to rely solely
-- typically, we will have witness accounts and statements,
which the accuracy varies, and we have to combine those
statements with the physical evidence in the case and
determine it. And in this case, it was all based on physical
evidence.” (Video Deposition of Michael Haney of December
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21, 2017, Page 30, Line 9-16).

Haney said he relied on the documentation of the fire rescue folks who came up with

information close to the event, never mentioning the Perez interview:

“Q.· Did you -- did you rely in part on the documentation the Fire
Rescue folks came up with
close to the event, and then as time went by, they had some
more records about their recollections as to positions of
bodies -- position of the bodies, was that -- was that helpful to
you?

A.· · Yes, sir.”  (Video Deposition of Michael Haney of December
21, 2017, Page 134, Lines 10-16). 

Haney remembered a little bit of discrepancy as to where the bodies were found but he

remembered Macias was found somewhere near the bow of the boat:

“Q.· · Okay.· So if he is underneath the boat -- I mean on the other
side of the boat so then, obviously, nobody would write that
he was underneath the boat, particularly a first responder?

A.· · Well, I remember there was a little bit of discrepancy on
where the bodies were found.· But I just remember it was
somewhere near the bow of the boat.”  (Video Deposition of
Michael Haney of December 21, 2017, Page 321, Lines 9-16).

Diver Vanbuskirk, who found Macias, indicated Macias was found west of the boat:

“BY MR. FERNANDEZ:
Q. All right.  Now, Macias's body, where was it?  Was it -- in

other words, physically.  If you're looking from a bird's eye
view, you know, sky straight down, X-ray vision so that you
can see through the hull if you have to, where was it? If you're
looking from the sky, where was it? Was it somewhere where
the boat was sheltering or covering any part of his body, was
it to the right, left, whatever? And then you can explain,
because right or left is really tricky here.

A. Sure.  His body was to the west of the boat.
Q. Closer to land? 
A. Correct.” (Deposition of Jason Vanbuskirk of February 9,

2018, Pages 28 and 29, Lines 18-25 and 1-7) (emphasis
added).

Vanbuskirk also confirmed Macias was closer to the middle of the vessel, not the bow of the
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boat as FWC insisted on:

“BY MR. FERNANDEZ:
Q. -- since you were the finder?
A. He was close to the boat in general. I didn't take any one point

in the boat to say that that's what he was closest to.
Q. Was he close to, for instance, the middle of the boat?
MR. ROYER: Object to form.
THE WITNESS: Yes.
BY MR. FERNANDEZ:
Q. And that's what I'm saying.  In other words, you were there.

Was he closer to the bow of the boat or to the middle of the
vessel?

A. Closer to the middle of the vessel.” (Deposition of Jason
Vanbuskirk of February 9, 2018, Pages 32 and 33, Lines 19-
25 and 1-7).

Pomares, unable to indicate where the bodies were found, suggested that defense counsel ask

the divers, as those were the ones who would know:

“Q. All right.· Where did the divers recover the body of Emilio
Macias exactly?

A.· · Do you want me to look for it in our report or in the diver's
report?

Q.· · You can look through any document you wish that you have
been provided so far.· I wish you good luck finding exactly
where Emilio Macias's body, was for that matter.

A.· · I don't think there is an exact.
Q.· · Well, why not?
A.· · Because we weren't there and, like you've mentioned

before, the firefighters removed them in an attempt to
rescue them.· I couldn't answer that.· You would have to
ask them.” (Video Deposition of Lieutenant Manuel Pomares
of December 20, 2017, Page 67, Lines 7-20) (emphasis
added).

Pomares “believed” that Christina Martin spoke to the divers.  Pomares was Martin’s direct

supervisor:

“Q.· · If Ms. Martin referred to it in her report as to where Mr.
Macias was --

A.· · I believe she spoke to the divers.” (Video Deposition of
Lieutenant Manuel Pomares of December 20, 2017, Page 71,
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Lines 15-17).

With great confidence Pomares assured defense counsel that the divers would not have

crossed the jetty to drag out anybody to the north side of the jetty, as actually happened. To the

contrary, Pomares was certain the MDFRD divers would have taken the body out the south side:

“Q.· · Well, then that is why I asked you.· I asked you, tell me why
it could not be that the body is the one that, as they were
carrying it out, you know, placed the drops, and it was you
who suggested that they might have taken it out the other
way?

A.· · If they are on the south side of the jetty, they are not going
to cross over the jetty and go up and onto the boat to drag
a body out of the water. It doesn't make sense.

Q.· · Where does it say the direction that they dragged the body out
that you just described that is nowhere in any report?·
Nowhere.

A.· · It doesn't say it.· I'm explaining to you the body was
found on the south side of the north jetty.· They are not
going to carry the body over the jetty to the north side to
put it on the fire boat, is all I can tell you.” (Video
Deposition of Lieutenant Manuel Pomares of December 20,
2017, Page 74, Lines 9-25) (emphasis added).

As to the body movement specifics Pomares again indicated that defense counsel should ask

the firefighters, showing his absence of  knowledge about the identification of the operator factors

in the matter he supervised:

“Q. Do you know how the body was moved and
where it was taken?

MR. ROYER: Object to form, argumentative, harassing.
THE WITNESS:· All I can say is you are going to have to ask

the firefighters for the specifics.· I can't
answer that.” (Video Deposition of
Lieutenant Manuel Pomares of December 20,
2017, Page 75, Lines 11-17) (emphasis
added).

Lieutenant Kaloostian avoided the issue, by his deposition time everyone realizing storm

clouds were brewing in the legal horizon:
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“Q. Do you think it's important to reconstruct the placement of the
bodies?

A. Yes.  Yes.
Q. And if you don't have it by film, who do you ask?  The people

that remove the bodies?
A. Yeah, the people that removed the bodies.  Yes.
Q. That's where I was getting to.
A. Okay.
Q. So did you see Christina Martin get off and talk to the divers?
A. At this point I don't recall.  She may have.  I don't recall.  I

know there was a point we did talk to them but.” (Deposition
of Curt Kaloostian of February 9, 2018, Pages 39 and 40,
Lines 14-25 and Lines 1-2).

At this point Kaloostian went so far as to deny being at the Coast Guard Station when the

exchanges were taking place with Martin:

“BY MR. FERNANDEZ:
Q. Well, the case agent didn't -- what did she ask the diver?
A. You would have to ask her.
Q. I did.
A. Okay.
Q. I'm trying to find out.
A. I don't know.  I wasn't there.” (Deposition of Curt Kaloostian

of February 9, 2018, Page 56, Lines 11-18).

On October 11, 2016, diver Perez was asked by Christina Martin about the placement of the

bodies and to draw a diagram.  Perez described the exchange that took place:

“Q. Is there anything in your written statement, that's been marked
as Exhibit 34, the handwritten statement --

A. Yes, sir.
Q. -- that you don't think is accurate?
A. This was asked to be written as vaguely as possible.
Q. What do you mean?
A. Ms. Martin was specific.  She said we just want to know

where the bodies were and just kind of give us a rough idea. 
Don't be so specific about it.  Just write down where they
were. I said, "Okay."

Q. And did you do that?
A. Yes, sir, in this statement.
Q. But the diagram looks pretty specific.  Is this specific?
A. This -- the drawing, she wanted specific.  The writing, she

Page 128 of  167



just said don't be specific." (Videotaped Deposition of Javier
Perez of February 8, 2018, Pages 222 and 223, Lines 15-25
and 1-8) (emphasis added).

Martin remarkably asked Perez not only to be vague but added for him not to be specific in

his rendition, as repeated again below:

“Q. And, again, in order to properly frame it, I believe you
indicated -- not that she said -- you know, that she was
figuring, but don't be specific was the diction that she used?
MR. ROYER: Object to form.
THE WITNESS: You don't have to be specific."
(Videotaped Deposition of Javier Perez of February 8,
2018, Page 252, Lines 7-13). 

Perez had been specific on the morning of September 25 when everything was fresh in his

mind: 

“Q. So you told her the location of the bodies when it was freshest
in your mind?

A. Yes, sir.” (Videotaped Deposition of Javier Perez of February
8, 2018, Page 79, Lines6-8). 

Every bit of information recounted at his deposition was told to Christina Martin on

September 25, 2016, at the Coast Guard Station, the morning of the tragedy:

“Q. Both at the time -- for instance, have you seen videos of --
first of all -- of the statements by Officer Veloz from Fish &
Wildlife when he held a press conference that morning?

A. No, sir.  That was -- that took place immediately after the
incident was coming to its closure.  At that moment in
time, there -- the media was there, and we had our public
information officers there as well from all entities; from
Coast Guard, Miami-Dade Fire Rescue, police, and Fish
& Wildlife.  At that time, I was being interviewed in a
closed, secluded area, I guess, an isolated area.  Being the
primary diver, they were asking me specific questions at
that time.

Q. And who was asking you, the media?
A. No, sir.  It was Florida Fish & Wildlife, marine patrol,

and Miami-Dade police.
Q. Miami-Dade Police Department interviewed you?

Page 129 of  167



A. They were all there, present, asking questions.
Q. Who interviewed you -- and excuse me if I sound like I'm

unprepared, but this is the first I heard that.  Who
interviewed you?

A. The primary person that was taking my statement was an
officer -- correction.  It was a young lady for Fish & -- for
FWC.  Christina was her first name.  Christina.

Q. Martin?
A. That's her last name, yes, sir.  Christina Martin.”

(Videotaped Deposition of Javier Perez of February 8, 2018,
Pages 72 and 73, Lines 6-15 and 1-12) (emphasis added). 

Perez observed that Christina Martin was writing down the information he gave her in a

notepad, as described below: 

“Q. And that was --
A. That was --
Q. -- at --
A. -- September 25th, 2016, at approximately 9:40, 9:30 in the

morning.
Q. Did she take notes?
A. Yes, sir.
Q. Did Miami police department take notes?
A. I'm not sure if they did.
Q. But they were present while she was taking notes?
A. And so was the United States Coast Guard, and so was FWC,

Miami-Dade PD, and U.S. Coast Guard.” (Videotaped
Deposition of Javier Perez of February 8, 2018, Page 73,
Lines13-25). 

Captain Marvin was unaware of the directives given to the diver by Martin, to not be very

specific:

“A.· · I believe he provided a report.

Q.· · On October 11th; a written one, right?

A.· · I would have to look.· I believe so.

Q.· · And are you aware that he was advised – and I'm going to

paraphrase, I'm not going to suggest -- that he should not be

very specific on the written report?

A.· · I'm not aware of that.” (Video Deposition of John Marvin of

February 9, 2018, Page 42, Lines 14-21). 
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But if true Marvin acknowledged it would be concerning, to say the least:

“Q. ...So you don't have to accept that.· You'll get

to read it.· And then do you think it'll

concerned you if you read what I just told

you?

MR. ROYER:· Object to form.

THE WITNESS:· If you're saying that one of our personnel

instructed them to not be specific; yeah,

that would be concerning.” (Video

Deposition of John Marvin of February 9,

2018, Page 43, Lines 16-22) (emphasis

added). 

Martin indicated the divers were hesitant to provide information for her investigation:

“Q. And as a matter of fact, they didn't want to cooperate with
you?

MR. ROYER: Object to form.
THE WITNESS: They were hesitant to provide me with a

sworn statement, yes.” (Video Deposition of
Investigator Christina Martin of December 19,
2017, Page 240, Lines 13-17).

Martin indicated she was advised that the divers did not want to provide any statements: 

“Q. You must have asked, as a case agent, why is a member of
law enforcement denying to cooperate?  Are you retiring
today or tomorrow?

A. No, I was just told that they were advised not to provide
any statements.” (Video Deposition of Investigator Christina
Martin of December 19, 2017, Page 240, Lines 21-25)
(emphasis added).

Pomares claimed difficulty in getting information from the divers, even going so far as to

suggest refusals:

“Q.· · And you realize that there were three different versions
provided to you by diver Vanbuskirk and Jaime somebody,
and then a diagram that came in much later?· You are aware
that there were multiple versions provided --

A.· · I recall there was difficulty getting the information from
them.
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Q.· · And they refused to give it to you at some point; right?
A.· · I recall.” (Video Deposition of Lieutenant Manuel Pomares

of December 20, 2017, Page 56, Lines 9-18) (emphasis
added).

Never did Javier Perez nor anyone from the Miami-Dade Fire Department refuse to cooperate

as alleged by FWC, with any facet of the investigation, as noted below:

“BY MR. FERNANDEZ:
Q. That they had to go up the chain of command to get you to

talk?
A. No, sir.
Q. That day, did you as a -- as a firefighter with your duties, did

you immediately respond to questions from law enforcement?
A. Yes, sir.  It's our responsibility as divers, once we are asked

questions by law enforcement, to answer them to the best of
our knowledge.  I remember Christina Martin, her first
question was where the victims were and how did you get
them out.  That was the very first question she asked
me.”(Videotaped Deposition of Javier Perez of February 8,
2018, Page 77, Lines1-19). 

Again, given the gravamen of the issue, and perhaps motives to discredit the firefighters from

the beginning, the topic was addressed again:

“Q. Did you at any time refuse to cooperate with law enforcement
--
A. No, sir.
Q. -- with Fish & Wildlife --
A. No, sir.
Q. -- not anybody else?  Did you -- did any of your superiors

tell you at any time that they were trying to impede the
investigation in any way?

A. My officers?
Q. Yeah.
A. No, sir." (Videotaped Deposition of Javier Perez of February

8, 2018, Pages 128 and 129, Line 25 and 1-11) (emphasis
added).  

Lieutenant Abad, MDFRD, never heard of the lack of cooperation claim:

“Q. Big question now coming up.  I'm just giving you the
heads-up.  Somehow have you heard anything about the fact
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that you guys refused to cooperate with Fish & Wildlife?
A. I've not heard anything about that.
Q. Did Martin Haney, Pomares, Captain Marvin, anybody say at

any time to you as a ranking officer, as opposed to the diver,
the guy who, you know, the newest guy at the station that has
to wash the trucks, you know; did anybody as a ranking
officer to you bring up the fact that there was a lack of
cooperation by Miami-Dade Fire Rescue?

A. Not that I know of.  Not that I'm aware of.” (Deposition of
Hermogenes Abad of February 8, 2018, Page 32, Line 8-22).

Diver Vanbuskirk never refused to cooperate and never heard about the matter:

“Q. Did you at any time refuse to cooperate with Fish & Wildlife?
A. No.
Q. Did anybody call you from your own office to tell you that

they had voiced concerns about your failure to cooperate?
A. From my -- no.
Q. Yeah.
A. No. (Deposition of Jason Vanbuskirk of February 9, 2018,

Page 35, Lines 4-12).

Even Captain Marvin acknowledged the MDFRD divers were not uncooperative:

“BY MR. FERNANDEZ:
Q. All right.· But the divers were never uncooperative -- the

divers themselves were never uncooperative that you know
of?

A.· · I don't believe they were uncooperative,  no.” (Video
Deposition of John Marvin of February 9, 2018, Page 46,
Lines 11-16). 

If Marvin said what he said, how in the world was so much about absence of cooperation

included?  He knew better than anyone else by his rank.

XVIII. EMILIO MACIAS SR.

The Emilio Macias inquiry was important because of the persistent claim by FWC that

knowing that Detective Emilio Macias's son had died in the collision in no way influenced the

quality of the investigation. If that were the case then why go to such extremes to deny knowledge

about the link from the inception. Later this matter would be developed in terms of potential
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professional courtesy. Perhaps there would have been nothing there. But it was FWC’s handling of

the subject that prompted the inquiry and raised the doubts. Had the case agents simply admitted that

they were fully cognizant that Detective Macias of the Miami-Dade Police Department had tragically

lost his son, that perhaps would have been the end of the inquiry. But that's not what happened.  And

the coverup became the bigger problem.

The subsequent problem that surfaced dealt with toxicology results. Juxtaposing the

toxicology results of all three reflects that a decision was made not to pursue anything beyond a urine

test on Macias. The toxicology form opened the door for further concern. Nobody at FWC ever

acknowledged that Detective Macias worked extraditions and was a liaison to the Medical

Examiner’s Office.  He had frequent association with their personnel in order to clear warrants on

decedents. Then some time in 2016 Macias ceased to function in his capacity with the Medical

Examiner. But his familiarity with prosecutors and jurists related to his extradition experience,

bringing him before the courts and into contact with prosecutors far more than a detective in a

normal capacity, was worthy of review.  The most troubling factor was the persistent denial by

Martin as to her knowledge from day one at the Coast Guard Station.  Even an email to Martin and

the chain of command established knowledge by 11:04 a.m. that day. 

When asked when she had found out that Emilio Macias, Sr. was a Miami-Dade Detective,

Martin indicated that she had no idea, when in fact she knew moment one, at the Coast Guard Station

on September 25, 2016:

“Q. When did you find out he was a Miami-Dade detective?
A. I have no idea.” (Video Deposition of Investigator Christina

Martin of December 19, 2017, Page 194, Lines 9-11)
(emphasis added).

Lieutenant Kaloostian heard about Detective Macias early that morning of the 25th and he
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indicated it was common knowledge and could give no reason why anyone would deny the fact:

“Q. Now, when did you first hear that one of the young men
who had died was possibly the child of a Miami-Dade
detective?

A. I think that would have been back on -- at station Miami,
Coast Guard Miami.

Q. That morning?
A. Yes.
Q. And that was -- that and Christina Martin heard that?
A. Okay.
Q. No, I'm saying did she tell you top secret, like take you to the

side quietly?
A. No.
Q. You know what I'm saying, like was this common

knowledge amongst the people that were investigating the
case?

A. I believe so.  Yes.
Q. Do you know why anyone would deny that at this point in

time?
A. No, sir.
Q. Do you know why they would deny it in their testimony under

oath?
A. No, sir.
Q. Do you know why anyone associated with the investigation

would say that they've never heard of this before?
A. No, sir.
Q. That they later found out about it, but not anywhere close

to the event?
A. No.
Q. You knew about it?
A. Yes.
Q. Early?
A. Yes, at Station Miami.” (Deposition of Curt Kaloostian of

February 9, 2018, Pages 44 and 45, Lines 17-25 and 1-25)
(emphasis added).

Captain Marvin acknowledged he knew early of the relationship between Detective Macias

and the decedent:

“Q.· · When did you hear that Emilio Macias' father was a Miami
police detective -- Miami-Dade police detective?

A.· · Maybe a day after the accident, or maybe it was the day of the
accident.· I think someone told me that.” (Video Deposition
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of John Marvin of February 9, 2018, Page 35 and 36, Lines
22-25 and 1-2). 

Even Marvin acknowledged the Martin acquisition of the knowledge:

Q.· · And so we can agree on that, but in combination, you know,
you can understand.· Like let's say that Investigator Martin
went to her deposition and said that she didn't know about the,
you know, doesn't even know when she found out that the guy
was a Miami-Dade Police Department detective.· You just 
said all of you knew day one,  right?

A.· · I didn't say that.· I said I wasn't sure; maybe day one, maybe
day two.

Q.· · But let's say right away.
A.· · Yeah.
Q.· · And if Kaloostian heard it day one, and the diver heard it on

scene day one, and you heard it on day two, there's a good
chance she really knew when she heard about it.

A.· · Yes.” (Video Deposition of John Marvin of February 9, 2018,
Page 63 and 64, Lines 23-25 and 1-14). 

Frankly, everyone had actual knowledge by the time the Rene Taboas email was disseminated

on September 25, 2016, at 11:04 a.m. since it was addressed  “To all” at FWC and copied

Kaloostian, Escanio, Pomares, Marvin and most important of all, Martin.  Diver Perez was told at

the scene even before any of this became an issue.  There were multiple agencies, many cell phones

and Detective Macias would be at the Medical Examiner by 8:00 a.m. that morning as related by Ana

Menendez during her deposition.   What is important is that FWC across the board was offended

about the suggestion of preferential treatment airing in the public forum and in media circles.  Yet

the case agent defended FWC by stating under oath the reason there could have been no preferential

treatment and no impact on the investigation was because she did not even know until late in the

process about Detective Macias, which was outright false.  The coverups have always been worse

that the violation, and the saying stays true.  The email follows:
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Repeatedly all law enforcement stated that Detective Macias having lost his son in no way

impacted the investigation.  What did it matter about what Macias’ father did, was the common

response. But like everyone else asked, Marvin was clueless about what Fernandez’s or Rivero’s

father did for a living.  If it didn’t matter at all, why would anyone bring up that Macias’ father was

a detective?  The following exchange illustrated the point:

“A.· · I know I was notified that one of the victims, Mr. Macias, his
father was a police officer.· Yes.

Q.· · Okay.· Do you know what Mr. Rivero's father did for a
living?

A.· · No, I don't.
Q.· · Do you know what José Fernandez's father did for a living?
A.· · No.” (Video Deposition of John Marvin of February 9, 2018,

Page 36, Lines 16-24). 

XIX. THE ISSUE OF FERNANDEZ USING 
A PHONE AT THE TIME OF IMPACT

The inquiries about the phone and the necessity to establish or rule out if someone was using

any phone aboard the vessel near the time of impact were intended to discover the physical

Page 137 of  167



movements aboard.  There had been some drama, as evidenced in the texts.  The Yuri Perez call,

ruled out by law enforcement as a factor, was but one piece of this puzzle. The nature and content

of texts that were generated up to the point of impact on Rivero's phone leave no doubt that

Fernandez was participating in that process. No questions were asked nor answered by FWC about

Fernandez’s handling of Rivero's phone.  No interest shown by FWC if messages about him in any

way were being read by him. No analysis was done to identify the author of texts on Rivero's phone.

Despite getting the warrants to support the search little was followed up on. And if indeed Fernandez

was either braving the wind while crouching to cover the noise or reading texts standing next to

Rivero behind the console altogether on Rivero’s phone, that would have suggested that on a

temporary basis, a matter of seconds, Fernandez may have asked or directed Emilio Macias to take

the wheel and travel where told.  Macias had received the text message through Rivero from Will

Bernal “to keep him close to shore.”  Macias would have remembered that at that moment.  

In terms of finding out if Arias and Eduardo Rivero had a conversation after 2:51 a.m., he

being on the boat and Arias being on dry land, Martin indicated that she never got the phone records

for either Arias or for Rivero: 

“Q. . . . Because what I want to know is this:  Based on the
subpoenas that you got responses to, were you able to find out
if indeed Maria and Rivero had a conversation after 2:51
a.m.?  He being on the boat and she being on dry land?

A. No.
Q. You don't know?
A. You asked me if I was able to obtain information after 2:51

a.m. from those phone records, and the answer is no.
Q. Do you have the phone records?
A. For?
Q. Maria.
A. No.  There was --
Q. How about Rivero?
A.· No.
Q. You never got Rivero's phone records despite the subpoenas?
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A. No, I did not.
Q. Well, what if Maria and Rivero were talking at 3:05 in the

morning?  Do you think José Fernandez would let that
happen without picking up on it?

A. So the only phone records that I have a subpoena for from
AT&T were for José Fernandez.” (Video Deposition of
Investigator Christina Martin of December 19, 2017, Pages
276 and 277, Lines 22-25 and 1-21) (emphasis added).

Martin never followed up on the records from Rivero to see if his phone was used after 2:51

a.m., for speaking to, or even texting with, anyone: 

“Q. I'm sorry.  No, I got distracted also.  The question was, I
believe, that did you ever get the -- the phone records
from Rivero that you got a court order to get?

A. No, I did not.
Q. Did you follow up on that?
A. No, I did not.
Q. Well, the last thing that we have here is that there's a message

that you write openly about, you know, there's texting going
back and forth.  And the last thing is, "I'll call you now."  So
the best way to check if "I'll call you now" after 2:51 a.m. is
to check the --

A. Phone of Rivero, which was damaged beyond repair.  So the
text -- the actual text messages itself --

Q. But it's records.
A. -- are not -- were not saved.  The records that I obtained for

José Fernandez only indicate time, phone number, and
whether they were incoming or outgoing.  And the reason for
obtaining those records were to confirm or exclude the --
whether or not José was on the phone at the time of the
allision, as reported by somebody else.

Q. All right.
A. And so by getting those phone records, we were able to

confirm that he was not on the phone, based on the phone
records, at the time that the GPS indicates the vessel allided
with the Government Cut jetty.” (Video Deposition of
Investigator Christina Martin of December 19, 2017, Pages
278 and 279, Lines 13-25 and 1-16) (emphasis added).

Martin never ascertained through phone records if Fernandez was talking on Rivero's phone

at 3:02 in the morning on September 25, 2016, the time of impact: 
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“Q. You're the lead investigator.  Was José Fernandez talking on
Rivero's phone to his girlfriend, Maria, at 3:02 in the
morning?

A. I do not know.” (Video Deposition of Investigator Christina
Martin of December 19, 2017, Page 279, Lines 17-20).

Nothing was done by FWC to ascertain whether José Fernandez was on Rivero’s phone at

the time of impact:

“Q. And I understand that every time I ask about Rivero, you like
to bring up the fact that Yuri's situation was earlier and that
you disproved it.  I got that, that you did that multiple times. 
But my question to you is not what happened on Yuri's call,
Yuri's text, Yuri's records.  It's real simple.  It has to do with
Rivero.  Rivero.

A. Okay.
Q. Anything that Rivero received a call or called Maria after,

or consistent with the very message you read which says,
‘I'll call you now.’

A. I've answered that.  No.
Q. That's it.  Did you do anything to try to get that?
A. No.
Q. No.  Was it important to your investigation to find out if

José Fernandez was on somebody else's phone at the time
of the allision?

A. It was not something that I investigated.”  (Video
Deposition of Investigator Christina Martin of December 19,
2017, Page 281, Lines 2-20) (emphasis added).

Martin commented on a critical issue about whether José Fernandez had been on the phone

at the time of impact, possibly using Eduardo Rivero's phone. Multiple FWC agents had indicated

that at 66 miles an hour no one could carry on a conversation without huddling and being in a very

protected area near to the deck of the vessel or inside a compartment.  Martin talked about Jennifer

Peralta texting Eduardo Rivero up to the minute of the accident and then noted problems

communicating with him prior to the point of impact.  Even a text that did not go through at 3:02 did

not spark FWC’s interest, nor efforts at further exploration:

“A. Yes.  When Saymar Salas and Jennifer Peralta came, they
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did show me their phones.  And that actually reminds me
that we had talked about José being on the phone at the
time of the accident, possibly using Eduardo's.  And I
believe Jennifer was texting Eduardo the minute -- up to
the minute of the accident.  And at the time of the
accident, she said the text in it didn't go through.  They
had been communicating back and forth.

Q. In other words, Eduardo Rivero was texting?
A. With his girlfriend.
Q. At -- until the time of the accident?
A. I believe it was right up at -- I -- I recall her phone

showing me -- I -- I recall she was just saying that they --
she had asked, you know, like, ‘Where are you?’ kind of
thing, like, ‘Why didn't you tell me you were there?’  And
she had sent a text as 0302, and it didn't go through.”
(Continued Video Deposition of Christina Martin of
December 20, 2017, Pages 427-428, Lines 24-25 and 1-16)
(emphasis added).

Martin said that FWC did not even look at whether there was texting going on between

Rivero and his girlfriend, acknowledging perhaps that Rivero was driving the boat or that anyone

besides Fernandez was driving the boat:

“Q. -- that's great.  I appreciate that because that means that she
was texting with him, meaning did she text or did she receive
texts from him?

A. We'd have to look at the phone again.  I -- I didn't take a
screenshot of it because the information contained wasn't
evidentiary in terms of determining who was driving the -- the
-- the boat.  You know, in terms of like, ‘Hey, I'm’ -- ‘I'm
driving the boat’ or anything like that.  It was just
basically ‘Hey, where are you’” - - (Continued Video
Deposition of Christina Martin of December 20, 2017, Pages
428-429, Lines 23-25 and 1-8) (emphasis added).

Lieutenant Haney indicated that he, Haney, knew that no one can have a conversation in a

boat going 66 miles an hour, as the boat was supposedly going at the time of the accident, but said

nothing about texting at that speed:

“A.· · Well, I mean, internally, I just thought that's pretty
improbable because I already knew the
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boat's going 66 miles an hour.· And so you can't have a
conversation on a boat going 66 miles an hour.· So I pretty
much knew there was no way he was on the phone at the time
of the accident.” (Video Deposition of Michael Haney of
December 21, 2017, Page 111, Lines 3-8). 

There was a claim that José Fernandez was on the phone at the time of the accident and

Haney indicated they were seeking to prove or disprove that so that is why FWC requested his phone

records:

“A. ...The main reason that we asked those is, like I said, there
was a claim that he was on the phone at the time of the
accident, and we were seeking to prove or disprove that.· And
that's why we requested his records.” (Video Deposition of
Michael Haney of December 21, 2017, Page 138, Lines 17-
21). 

Never did anyone at FWC make an effort to determine if José Fernandez was on Rivero’s

phone at the critical moment.  And that was a logical inquiry that would follow.

XX. THE INVOLUNTARY 
INGESTION OF COCAINE

After countless hours of investigation and hundreds of hours watching videos of what took

place at the bar by a number of agents, after having the toxicologist supposedly explain in detail the

timing of the ingestion of cocaine by Fernandez and Rivero, the process itself is still wide open for

debate. At no time in the investigation was any evidence seized, paraphernalia found, statements

made, social media supported evidence documented, phone or text evidence seized, interview

evidence noted, known history summarized, that would support voluntary use of cocaine. While

Martin denied her awareness of the involuntary ingestion proposition told her on October 18, 2016,

and the world thereafter, the records amply support that by October 18 and clearly on October 18,

2016, the issue came up, the idea was exchanged and the concerns were voiced that this had to have

been a mickey. The motive was likewise explained, somebody did it to get the money in the
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backpack.  Just like Haney would later deny that he had received any information about a potential

mickey or spiked drink, Marvin likewise denied knowledge of that proposition when it came to the

$15,000 that were with other cash in José Fernandez's backpack when he arrived at the bar at 00:48

hours.  When the backpack was found, even baseballs were in it, but the money had disappeared. 

The only thing not recovered was the cash.  Somebody took the cash before they left on the boat. 

Had it been someone who recovered the backpack, he or she would have taken the far more valuable

baseballs that were very special and marked as such.  

As it stands two things are clear. By their own statements the investigative officers could

have cared less if Fernandez and Rivero had been given cocaine involuntarily by a perpetrator in

order to rob them. They could have cared less that no money was found in the backpack after the

tragedy. What they cared about they were candid about, that either way they had Fernandez on the

alcohol proposition and he was the operator. But sadly for them and as victory for truth the opposite

has come to happen. The entire report has collapsed, the findings of José Fernandez being the

operator have evaporated and so cocaine now takes a front row. Who gave them the mickey and

when?

One cannot review the facts here without noting yet something further. An employee at the

bar was swapping alcohol from one container to another. There was no effort at questioning the

employee nor investigating anyone at the bar further. Nobody asked about what was inside the

container, besides alcohol.  Once the infamous individual supposedly wearing a white shirt was

excluded from any misconduct, nothing else was done in that regard. Sadly both investigators and

others claim that they didn't even know about the proposition that was in their actual and

constructive storage of knowledge. Yet Haney found it material to call the diver several days before

the diver’s deposition, nearly a year after the findings, to talk about the placement of the bodies.  But
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nobody through the ranking officers spent a second investigating that allegation of involuntary

ingestion either before or after the claim was made, until the date of the final deposition taken of the

major in charge.  Fortuitously, discovery is young in this case.  Much more is to come.

There was no evidence whatsoever of drugs, baggies, envelopes, traces or anything in this

investigation, as tangible physical evidence, to support voluntary use of cocaine: 

“Q. There was a -- there was no cocaine residue, baggies,
envelopes, trace, anything in either the backpack or anybody's
pocket, anywhere on the boat that survived the event, or
anywhere during the course of this investigation.  Is that a fair
statement?

A. That was located.  That's a true statement.
Q. That was located.  Are you -- are you insinuating that there

had to be a baggy, a substance, you know, somewhere else, so
that then we can explore each?

A. I'm not insinuating anything.  I'm just saying that I'm not
aware of any cocaine, any residue on the bodies that was
located during the course of the investigation.

Q. Have you handled any cocaine cases?
A. I have.
Q. And in those cases, have you ever had someone, you know,

that you've arrested for it that you just guessed that he had
some on him and had no paraphernalia of any kind or any
trace amounts of any kind or any white powder event of any
kind anywhere around?

A. No.” (Video Deposition of Investigator Christina Martin of
December 19, 2017, Pages 216 and 217, Lines 13-25 and1-
12).

Nothing was found in the backpack consistent with voluntary use of cocaine: 

“Q. And that's -- earlier I asked about that backpack.  There was
nothing found in that backpack consistent with any elicit drug
usage?

A. No.” (Video Deposition of Investigator Christina Martin of
December 19, 2017, Page 227, Lines 7-10).

The individual who placed the presumed alcoholic beverage into a special container for

Macias at the bar was never questioned about what was inside the container to begin with, and he
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was never interviewed later. Martin determined it would not be relevant as to who was operating the

boat at the time of the accident. In other words, if somebody had given two of the three a mickey or

spiked their drinks to prompt this tragedy, that would not be something of concern to FWC: 

“Q. Who was the employee that -- that put the -- the alcoholic
beverage into a special container?

A. I don't know who the employee was.
Q. Well, you have a video of him, right?
A. Yes.
Q. And was he interviewed to find out if there was anything in

the container?
A. He was not.  It was the very end of the investigation and he

was not interviewed.
Q. Why wasn't he interviewed?
A. I don't have an answer for that question.  It wasn't

relevant to the end result of the case in terms of who was
operating the boat at the time of the accident.  It wasn't a
criminal charge that we investigate.  It was handed over
to the ATF.” (Video Deposition of Investigator Christina
Martin of December 19, 2017, Page 228, Lines 2-17)
(emphasis added).

Haney spent several days worth of time reviewing the videos from the bar, as he noted in his

deposition:

“Q.· · What about October 5th, let's go to that – that day, what
happened on that day?

A.· · Investigator Martin served a subpoena to [deleted] and
obtained the surveillance video from that establishment from
the night of the accident.

Q.· · Did you -- were you involved in that process?· I mean, why
do you have this here?

A.· · Just because I reviewed portions of that surveillance video
along -- along with her, and just to document that I have
personal knowledge of viewing some of that video.

Q.· · Okay.· Fine.  And, approximately, how much time did you
spend reviewing the surveillance video?

A.· · It was hours.· I mean, throughout the course of the
investigation, I spent several days' worth of time.” (Video
Deposition of Michael Haney of December 21, 2017, Page 76
and 77, Lines 16-25 and 1-8) (emphasis added).
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The reason that Haney and others at FWC reviewed the video was so that they could identify

drugs, drug dealers, transactions and anything consistent with use, to support the blood findings. 

Those efforts went nowhere: 

“Q.· · And what -- what is a summary of the findings, if any, you
made from reviewing the [deleted] video?

A.· · Just seeing them come in and out, socializing at, you know,
the tables, consuming alcohol, or what appeared to be alcohol,
going to the bar and ordering it.· I mean, that's --

Q.· · Any illegal activity?
A.· · Not that I can tell from the video, no, sir.
Q.· · What were you looking for?· It seems like an inordinate

amount of time to review that, what was the purpose of
reviewing it?

A.· · Well, initially, you know, I mean, we're just looking for
anything unusual.· I mean, I've reviewed video on my cases
before where I could actually count how many beers a person
consumed over a certain period of time, and that helps
establish impairment.
We knew that -- by this time we knew that there was
cocaine in the system, so we were looking to see if you
could see them using any drugs, or, you know, what could
have been a drug dealer coming up and making a
transaction, or, you know, if there was anything
suspicious.
So it's just -- it's evidence we obtained, and we wanted to
watch it and see if there was anything helpful, you know,
to the investigation at all.” (Video Deposition of Michael
Haney of December 21, 2017, Page 77 and 78, Lines 9-25 and
1-11) (emphasis added).

Haney would go on about the associated behavior search and nothing consistent with usage

surfacing in this investigation:

“Q.· · You know that there's also associated behavior with the use
of cocaine; like, if you see a guy that leans over and you --
and comes up and starts, you know, like -- like this and then
leans over again and to the table and -- and rubs his nose
again, you -- you -- you know that that is something that is
worthy of note?

A.· · Yes, sir.”  (Video Deposition of Michael Haney of December
21, 2017, Page 231, Lines 14-21). 
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Haney would go on and answer explicit questions establishing that there was nothing to

support voluntary ingestion in the entire investigation, relevant to what would be determined existed

in the blood of Fernandez and Rivero:

“Q.· · And you know that in cocaine cases, most of the time when
you apprehend a suspect that is under the influence of cocaine
and other narcotics, what you do is you do either a consensual
search, get a warrant or arrest them and do a search incident
to arrest to see if you can find the supporting evidence that
you believe the cocaine came from; right?

A.· · Yes, sir.
Q.· · And part of that is to retrieve any little envelope, any little

container, any little thing that has a little powder on it left,
you know, white substance or whatever; right?

A.· · Yes, sir.
Q.· · It could be anisotol.· We'll get to that later, but whatever --

you know that you gather that as the paraphernalia to support
the fact that the guy may have been DUI because he was
under the influence of cocaine?

A.· · Correct.
Q.· · And you have handled cases in which it's not just alcohol but

of other intoxicants and other illegal substances; right?
A.· · Correct.
Q.· · And you do it through a urine and you do it through a this --

but in order to connect it, you want to see if you also find
where it came from; right?

A.· · Yeah.· We try to gather all the evidence we can.
Q.· · And in this case what happens is this:· That regardless of

what a sworn lieutenant in your Fish and Wildlife said to the
public at large, including Ralph Fernandez and Maritza
Fernandez and -- and then candidates Hillary Clinton, Marco
Rubio and present President Trump, that there is no drugs and
no -- and he wasn't driving and there was no drugs or alcohol.
Do you remember Velez saying that?

A.· · He was not a lieutenant; however, I don't remember his exact
words --

Q.· · Characterize -- more or less --
A.· · -- but I remember something along the lines of there not being

evidence of impairment or something --
Q.· · That's it.· And so the backpack had nothing when you guys

searched it that was returned by the Good Samaritan that
found it on the beach and gave it to a lifeguard and it trickled
down through a Miami Beach police officer on to you guys
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eventually; right?
A.· · Correct.”  (Video Deposition of Michael Haney of December

21, 2017, Page 231, 232 and 233, Lines 22-25, 1-25 and 1-
21). 

At some point Haney would even indict the people of Miami and Miami Beach clearly

suggesting that anybody that finds cocaine in a backpack in either town is going to take it and keep

it.  What is worse is that FWC even joked about it, in the aftermath of what happened to Veloz,

because of his joking around the morning of the press conference:

“Q.· · So it's kind of a chain of custody because most likely a safe
one -- while -- while the Good Samaritan may have removed
money, perhaps not, he certainly wasn't going to clean out like
a trace baggie of cocaine; right?· It's illogical?

A.· My personal opinion is this is Miami and Miami Beach, I
think anybody that finds cocaine in a backpack is
probably going to take it and not turn it in to the cops.· I
mean, that's straight up.

Q.· · There you -- there you go.· Look, we – that's -- I appreciate
that.· That's -- that's candor.

A.· · We even joked about that.
Q.· · All right.· There you go.· All right.· So – but -- but you found

nothing --
A.· · No, sir.”  (Video Deposition of Michael Haney of December

21, 2017, Page 233 and 234, Lines 22-25 and 1-12) (emphasis
added). 

No hard, tangible evidence was found on the boat, according to Haney: 

“Q. But here, no cocaine trace in the boat, no cocaine
paraphernalia, no drug paraphernalia of any kind. So far so
good?

A.· · Yes, that we didn't find anything.”  (Video Deposition of
Michael Haney of December 21, 2017, Page 234, Lines 20-
24). 

Haney acknowledged that they looked for evidence of cocaine use for months in a roundabout

way and found nothing:

“Q.· · And you explored it thoroughly though.· It wasn't like, hey,
you know, give it a couple of minutes.
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You guys were looking for that for months, evidence of
cocaine usage, were you not?

A. In a roundabout way, yes.· I mean –“  (Video Deposition of
Michael Haney of December 21, 2017, Page 235, Lines 6-11).

Eventually Haney was forced to admit there was nothing other than the presence in the

system of Fernandez and Rivero, to support the use of cocaine:

“BY MR. FERNANDEZ:
Q. All right.· So you continued the investigation of the cocaine?
A.· · Yes.
Q.· · And you came up with no, not -- and tell me now, is there a

single supporting evidence that the cocaine was voluntarily
ingested as you sit here today?

A.· · There's no evidence of anything other than the presence
in their system”.  (Video Deposition of Michael Haney of
December 21, 2017, Page 235 and 236, Lines 24-25 and 1-8)
(emphasis added). 

Haney was finally forced to acknowledge with certainty he could not confirm that Fernandez

and Rivero ingested the cocaine voluntarily that night:

“Q.· · As you sit here today, can you with certainty tell me that
Mr. Rivero and Mr. Fernandez ingested cocaine
voluntarily that night?

A.· · No.· I have no evidence either way.”  (Video Deposition of
Michael Haney of December 21, 2017, Page 238, Lines 1-4)
(emphasis added). 

Haney acknowledged investigating the cocaine usage for hundreds of hours and going

through different sources:

“Q.· · How much time have you spent investigating any of the leads
that have been provided to law enforcement about the
mickey?

A.· · I mean, we've -- we've spent hundreds of hours on this
case, but we've tried to -- we really haven't received any
leads or information specifically about the drugs and
cocaine, but we – “ (Video Deposition of Michael Haney of
December 21, 2017, Page 238, Lines 5-11) (emphasis added). 

The social media searches likewise gave no confirmation of Fernandez having ever used
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cocaine, according to Haney:

“A.· · I -- I'm not going to pretend to know everything that is on
social media and -- and on the internet and stuff like that.· I
remember putting in a request through one of our Intel
analysts to specifically look on social media for any
information, leads and stuff like that.· And any information
that came in, we tried to -- you know, tried to investigate it.·
So --

Q.· · So you did try -- in other words, and – and -- and again, it's a
commendable thing in the course of an investigation.· You
did try to even go on social media.· You interviewed
witnesses.· You knock -- you know, you guys -- technically,
the old way, you -- you -- you knocked on doors, so to speak,
to try to see if anyone knew about José Fernandez ever using
cocaine prior to what you believe happened that day?

A.· · My answer is no.· Because ultimately, I mean, we -- we didn't
go out of our way to go knock on doors.· And we didn't go
interview all the baseball players.· We didn't go try and
identify all the people that he partied with, his friends, and ask
about it.· We didn't -- we didn't go down that road. We –“ 
(Video Deposition of Michael Haney of December 21, 2017,
Page 239 and 240, Lines 6-25 and 1-4). 

In Lieutenant Kaloostian’s experience similar cases yielded tangible, physical evidence

corroborating the blood results:

“Q. And in those ten did you find out from the inception and most
of them that was some suspicion that there was some alcohol
or narcotic involvement?

A. Yes.
Q. And in those cases did you find evidence of alcohol or

narcotics, shall I say, at the scene of the event; like a cooler of
beer, like marijuana, anything like that?

A. Yes.” (Deposition of Curt Kaloostian of February 9, 2018,
Page 13, Lines 7-15).

Captain Marvin provided yet another grouping that never mentioned Fernandez and cocaine,

that is, the many callers to FWC that provided input and leads:

“A. ...People were calling saying, oh, you know, I have this, I
have that.· We had to follow up on all those things.

Q.· · Well, did you?
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A.· · Yes.
Q.· · And by the way, in all these people that called up that you

were following up, anybody say that José Fernandez used
cocaine?

A.· · I don't believe so.” (Video Deposition of John Marvin of
February 9, 2018, Page 99 and 100, Lines 21-25 and 1-4)
(emphasis added). 

Until the date of her deposition Martin claimed she had never heard a suggestion that there

may have been a mickey involved leading to involuntary ingestion: 

“Q. So tell me, having -- by the time that you guys wrote this up,
you knew that there was a suggestion that Fernandez, as a
matter of fact, it was directly told to you that this may have
been a mickey?

A. No.  I've never heard that before until right now.
Q. Okay.  So did anybody tell you, for instance, that that's what

I was saying on TV; that it was an involuntary ingestion?
A. No.” (Video Deposition of Investigator Christina Martin of

December 19, 2017, Page 229, Lines 12-22).

Haney would first acknowledge hearing about the $15,000, then would go on to depreciate

the suggestion that the missing $15,000.00 was evidence of involuntary ingestion of cocaine as part

of a plot by someone trying to steal the money.  In callous and offensive reasoning directed at a

blameless mother who lost her son Haney explained that the concern of Maritza Fernandez perhaps

was that she wanted the $15,000.00 back:

“Q.· · And it came out when we were chatting about other things
such as the missing $15,000 that Maritza claimed that she
had taken out of the bank and José was waiting to give to
the Marlins people because it was the end of the season.
Do you remember that $15,000?

A.· · Yes, sir.
Q.· · Did you ever write that anywhere?
A.· · I did not.
Q.· Did anybody in law enforcement give that complaint of

Maritza any respect?
A.· · Yes.· I mean -- but we explained to her that a Good Samaritan

turned in the backpack to a lifeguard who turned it over to the
police who turned it over to us, and so --
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Q.· · You explained that to her?
A.· Yes, sir.· So there -- I mean, all we said is that "Look, by

the time we got the backpack, there was no money in it,"
you know.”  (Video Deposition of Michael Haney of
December 21, 2017, Page 201 and 202, Lines 20-25 and 1-13)
Emphasis added).

Haney would continue to explain away the $15,000.00, the involuntary ingestion claim as

his not remembering anything specific despite the fact that FWC had actual records of the claim,

documents and testimony:

“Q.· · Consistent with that, at some point in time, I brought to your
attention multiple -- and to the captain, to Captain Marvin or
to, you know, the colonel, chief, the president, whatever of
FWC, the fact that -- that -- that there was $15,000 or more in
cash in the -- in the bag, there had been other valuables in the
backpack, whatever, and that perhaps we should follow that
and explore through the videos, through the phone calls,
through whatever or review to see if -- if -- if there had been
involuntarily ingestion. Do you remember something general
about that proposition?

A.· · No.· I don't remember anything specific.
Q.· · General?
A.· · I -- I remember them saying that you wrote a letter to, I think,

our colonel.· I never -- I don't -- I don't want to say I never
read it, but I don't remember if I ever read it or anything.· I --
I personally don't recall a nexus between the $15,000 and the
cocaine?· I remember the discussion of the $15,000 with his
mother that day, and she said she gave it to him to pay the
staff at the ballpark.”  (Video Deposition of Michael Haney of
December 21, 2017, Page 227 and 228, Lines 18-25 and 1-
15). 

Haney was again asked about any hard video evidence supporting voluntary ingestion by

Fernandez and Rivero and recounted his efforts and searches:

“Q.· · We just got it from Fish and Wildlife.· You know, I got it
kind of on the way to -- on the way here from Tampa.· So I
haven't seen it.· But here's -- here's -- and Mr. Davant got it
because I really don't want it.· But here's the information that
we have from your report, and tell me if I'm wrong.· You
were probably in good faith and doing a good job, which I
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commend you for, trying to see if from the videos you could
discern if anybody was doing some lines or using cocaine,
drugs or something else, did you not?

A.· Yeah.· I mean, that was one of the things that we were -- that
would be a pretty obvious indicator, yes, sir.”  (Video
Deposition of Michael Haney of December 21, 2017, Page
230 and 231, Lines 16-25 and 1-4). 

Whether or not Fernandez's drink was spiked or he voluntary ingested cocaine (the former

scenario meaning he was a victim, the latter being that he did it willfully) did not matter to Haney,

since the alcohol was sufficient in his mind:

“A. ...Whether or not his drink was spiked or he voluntarily
ingested cocaine doesn't matter in the sense that cocaine
and alcohol were contributing factors to him crashing that
boat.”  (Video Deposition of Michael Haney of December 21,
2017, Page 241, Lines 6-9) (emphasis added). 

Haney reaffirmed his position that it did not matter whether his drink was spiked or whether

Fernandez voluntarily ingested cocaine, comfortably relying on his erroneous belief that the

investigation had rightfully concluded that José Fernandez was operating the boat:

“A. ...Whether or not his drink was spiked or he voluntarily
ingested cocaine doesn't matter in the sense that cocaine and
alcohol were contributing factors to him crashing that boat.” 
(Video Deposition of Michael Haney of December 21, 2017,
Page 241, Lines 6-9).

XXI. SUMMARY

At the time of the allision the tide was already high and would continue to a peak during the

recovery of the bodies and the evidence by the MDFRD divers.  During that process it became slack

at its highest level. Diver Javier Perez noted the high tide and noted further that at such high tide the

jetty was exposed to a total width of approximately fifteen feet from the north side to the south side.

Diver Jason Vanbuskirk testified that only the very top of some rocks was visible. The body of

Macias would have been five feet from the south side but only ten feet from the north side.  But
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according to Vanbuskirk it was not at the bow but west of the console. 

Perez indicated that he was the lead diver. He approached the crash scene from underwater

and quickly determined that José Fernandez, whom he did not recognize at the time, was pinned. An

aluminum rod portion of the T-top frame was crushing his face pinning him into the rock formation.

An abundance of marine life was attacking the face. Tissue and blood were floating about, coming

from the ears, mouth and cuts. Perez indicated that they were in full dive gear at the time when the

recovery and extraction process took place. Unable to remove Fernandez or dislodge him in any way

he held on to the back of the vessel in the water with his left hand on the engine closest to him. He

was monitoring the activities of the other diver who had climbed onto the rocks and would find

Macias. It was dark and Vanbuskirk was also in full dive gear with both working the rocks and

coming onto the rocks, over the bodies, near to the bodies with flippers and other gear on in a very

dangerous environment. The divers described the location of the jetty as sharp and jagged rocks,

barnacles and slippery material, all creating jeopardy. Macias’ body was floated out in between the

rocks towards the back of the boat on the north side of the jetty. While Perez waited for the delivery

of the body for the transfer to the fire boat he noticed something shiny at the bottom, approximately

twenty-five feet deep. Marine life was surrounding the body of the person later identified as Eduardo

Rivero. Perez dove to retrieve the body and brought it to the surface. The divers towed the two

bodies towards the fire boat, loading them onto a stage and then returning to where Fernandez was

pinned.

Fernandez was still where found earlier. Diver Perez came from underneath. Perez had

noticed previously while holding on to one engine that the boat was moving. Suddenly, according

to Perez, either the tide or a wave moved the boat enough, pushing the bow up, so that he was able

to salvage the body. Perez pulled Fernandez out of the rocks and then towed the body to the fire boat.
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As the divers made their way on both trips fish were attacking the bodies.  Perez noticed that large

fish, including tarpon, were swimming fast, indicative of being chased by even larger fish. He could

feel the strikes on the bodies. Perez saw at least one spinner shark. The body of José Fernandez was

delivered to the fire boat.

The divers returned to the jetty rocks and the boat. They continued the inspection for some

time looking for other victims. They engaged in a semi circular comb search. They inspected the rock

formations within the jetty. They then started to gather what would be evidence, picking each item

up and placing the items in a cooler on the highest portion of the rocks.

The divers made observations that there were no signs of alcohol use, beer, bottles, no signs

of narcotic possession nor use, and no paraphernalia of any kind at or near the boat. The divers

stayed on the jetty until “the sun was hot,” after sunrise at 7:11 a.m. During the entire time the divers

were on the jetty “no other boots were on the ground.” They specifically recall no other law

enforcement close. Certainly none treading the rocks.

Diver Perez indicated that there was flesh material, blood and other body portions or parts,

moving about and floating at the time that Fernandez was sighted and later when retrieved. Diver

Perez indicated that when he arrived the T-top front and light as well as the controls of the boat and

most of the T-top itself, were completely underwater. No individual who has testified has indicated

blood would have survived an hour underwater, as undisputedly happened here, affixed to any

portion of the submerged vessel, except for Alfredo Escanio.  Fresh blood and tissue would leave

no trace in the setting encountered if flooded over.

The divers commented on the seven night photographs taken. The photographs do not depict

the exact position of the vessel at the time the divers retrieved the bodies inasmuch as the vessel

moved and slid backwards elevating the front of the boat and necessarily the front of the T-top. At
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that time the floating tissue and blood was in the water. The night photographs do not depict the

water level at arrival nor at body recovery. The night photographs further depicted the divers were

working on other parts, locations, the cooler was out and they were placing items in it. 

A Halligan tool was used by the divers to try and remove a GPS but the effort was

unsuccessful. While doing so Perez was exerting pressure in a difficult setting and restricted quarters

right above were Fernandez's body had been. At that point the diver indicated that with the boat

inverted the challenge was significant inasmuch as this was a very difficult setting to begin with. The

divers were concerned with life-saving efforts, retrieval efforts and not with photography of the

scene, at the body recovery moment.

The divers traveled back to the Coast Guard Station with the bodies and were received by

numerous members of law enforcement. The divers noted that members of law enforcement came

aboard the fire boat. Perez indicated that while they were searching for identification they were

likewise searching for evidence of narcotics or drugs. Law enforcement searched pockets and were

commenting on that subject during the search.

At some point diver Perez overheard that they needed to see if they could smell alcohol on

the bodies. Perez had neither smelled alcohol at the scene while towing the bodies in the water nor

on the boat. Perez said the faces of Macias and Fernandez were washed but attached no special

significance to the event. He was then asked to give a statement to Christina Martin who identified

herself as the lead investigator from FWC.

Martin and diver Perez walked to a more secure area and he proceeded to recount all of what

is written here. Perez remembered that she was taking notes on a notepad that later Martin would

describe as the kind she had used throughout the investigation. Neither Perez nor Vanbuskirk ever

resisted any inquiry nor failed to answer a question from FWC. Perez was adamant at his deposition
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that he recounted all the critical facts including the location of Fernandez, the crushing beam pinning

his face, the marine life attack at the jetty, the body parts, foam and blood floating, their heavy work

at the scene, the shifting of the boat in such a way as to allow the release of Fernandez by removing

the pressure from his face, the location of Macias’ body not near the bow of the boat at all but more

to the west side of impact, the location of Rivero and the depth, and the fish attacks on the bodies

in the transfer back to the fire boat.

At his deposition Perez was asked about a perceived absence of cooperation. He again denied

that at any time he was made aware of any absence of cooperation and that he had always been

available without reservation. More important he indicated that on October 11, 2016, investigator

Martin asked him to draw a diagram of his recollection as to the placement of the bodies and to give

a written rendition. It disturbed him that when he was about to begin to write his rendition Martin

told him not to be not very specific. In his thousands of reports no law enforcement officer had ever

asked him to avoid specificity. 

The diver then went on to note at his deposition that Lieutenant Michael Haney, whom he

really did not know anything about, left him a message five days before his deposition and over a

month after Haney's own deposition. Haney wanted to send Perez a photograph of the boat on the

rocks and to further inquire about the location of  the bodies. Indeed the diver reviewed the photo,

spoke with Haney and answered questions.  By the time of this extraordinarily unusual contact

Haney had indicated that his role was done, the investigation was complete, he had nothing further

to do with it, and was adamant about the reconstruction results and the conclusions rendered. 

The version of the diver, the unique rendition of fact while freshest in his mind by Javier

Perez to Christina Martin, has not appeared in a single document anywhere. More important,

Christina Martin and Lieutenant Michael Haney, both have denied any other interviews with the
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divers than the general references that appears in the investigative report.  When asked about the

dates of the diver interviews she replied with an October and a November date, no others.

Since the inception of the inquiry and the difficulty in receiving records from FWC, the

response to a public records response and repeated follow-ups from the Miami-Dade Police

Department for the personnel records of Detective Emilio Macias, the Miami Dade Police

Department Detective, and father of Emilio Macias, questions were posed by the defendant as to

whether or not there could have been possible influence on the investigation as a whole, intended

or unintended, by the fact that Emilio Macias, Jr. was involved in the tragedy. Over and over the

investigators scoffed at the suggestion of such influence or impact on the investigation. Not only did

the case agents deny it but they specifically denied even knowing that Emilio Macias was a police

officer when the bodies were recovered on the 25th and brought to the Coast Guard Station. 

Christina Martin depreciated any knowledge of Emilio Macias and indicated that she had no

idea even when she found out that Emilio Macias, Sr. was a police officer. Yet it was Christina

Martin who told Javier Perez, the diver, during his interview dockside at approximately 8:00 a.m.

on the 25th that one of the decedents was the son of a Miami Dade police officer. 

Haney would likewise specifically deny knowledge since the earliest portion of the

investigation that Macias, Sr. was a Miami-Dade Police Department employee. It was only after the

failure to provide records and defense counsel’s notice to the Chief of Police of the Miami-Dade

Police Department that the public record response came. Seven months later and after depositions

had already been taken the records reflect that Emilio Macias had been associated as a warrant

officer of the Miami-Dade Police Department with specific assignments at the Medical Examiner's

Office and as an extradition officer with ongoing contact with prosecutors.

One of the reasons that tampering became an issue in this defense was the fact that the
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toxicology report on Emilio Macias did not have the full entries on the submission sheet reflecting

testing for cocaine. According to the public records response it was in late 2016 that Emilio Macias

somehow was relieved of his responsible for contact with the Miami Dade Medical Examiner's

Office.

While Martin and Haney said they did not know, other ranking personnel, Lieutenant

Kaloostian and Captain Marvin, indicated that they knew either on the 25th, that morning or the next

day, that Emilio Macias’ father was a Miami-Dade police detective. The case agent, Christina

Martin, denied it. Lieutenant Michael Haney likewise denied it.  But an e-mail by FWC’s Rene

Taboas sent to all at 11:04 that morning settles the score.

It was confirmed in the deposition process that Lieutenant Michael Haney had assumed

absolute control of the investigation from September 27 on. He admitted the fact at his deposition

and reaffirmed it again throughout.  He prepared the executive summaries, chaired the status meeting

to FWC higher ups and even published the report to the families. 

One of the issues that generally affected the course of conduct was the law enforcement

reaction to an allegation by the Fernandez family that there had been leaks of information during the

process of the investigation and that a great deal had been released that should not have been. Both

Christina Martin and Lieutenant Michael Haney vehemently denied either knowledge of such taking

place or of their own participation in any way in the disclosures.

On September 28, 2016, Christina Martin finalized an affidavit that Lieutenant Michael

Haney had assisted her on and with the approval of an Assistant State Attorney took the affidavit to

a judge in order to secure the issuance of a search warrant. That affidavit and all related documents

were subject to a motion to seal likewise filed by the Assistant State Attorney, as is done in all of

these investigations at that stage of the process. Given the fact that there was an order to seal entered,
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the documents or their contents could not be disseminated for at least 120 days. Martin had the

documents until the return of the warrant on November 1, 2016.  Only three parties had knowledge

of the affidavit and warrant, that is the prosecutor, the judge, and Christina Martin. Only one had

possession, Martin. The question was posed of how it was that the Miami Herald received a copy

of the affidavit and later appended it to its lawsuit filed on October 27, 2016. It is obvious that

neither the Assistant State Attorney nor the Court would have leaked that affidavit which, in turn,

became public fodder. Rather than show concern the case agent and Lieutenant Haney were offended

that they would be asked a question about their knowledge of the unlawful disclosure.

The conclusions within the report establishing José Fernandez as the operator are four. A fifth

excludes Macias.  All that have testified except Martin and Haney have indicated that it is of zero

evidentiary value that José Fernandez’s fingerprints would be on his own steering wheel. Given the

fact that he was the owner his own contribution would support no conclusion reached. Next, the

plexiglass issue was a highlight of the report. Fernandez’s plexiglass fracture ostensibly created the

bruising in his legs, just above the knees on his thighs. There were no cuts, only bruises. This

implicated the assessment of the medical examiner, Dr. Kenneth Hutchins, a seasoned veteran

serving for long. His deposition touched upon a number of subjects of the inquiry. Hutchins

indicated that the bodies were his jurisdiction and he was disturbed when he found out they had been

washed. He noted destruction of evidence which could have been on the faces. Hutchins was never

told of the washing. He had never seen the photographs of the scene or Fernandez's head adjacent

to a pool of blood and foam emitted from his lungs, as the body rested on the fire boat prior to the

transfer to the Medical Examiner’s van. 

Dr. Hutchins indicated that there was no absolute correlation between the plexiglass and the

bruising injury noted. What he did note was that if the plexiglass had broken as it supposedly did the
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mechanism of the injury read to him from the incident report was inaccurate. The sharp remaining

edges on the now broken still attached portion of plexiglass would have cut or sliced the legs of

Fernandez on the knees and shins. So Hutchins discarded the connection and again noted not being

asked about it. Dr. Hutchins was provided with a photograph of the razor sharp remaining plexiglass

edge for purposes of his review.

The conclusion was noted that Fernandez's body traveled forward and up and in the process

his face struck the dome navigational compass on top of the center console so that it would fracture

his mandible and maxilla. This oft repeated conclusion by the case agents was also addressed by Dr.

Hutchins. He remembered specifically never having heard of the T-top beam or rod crushing

Fernandez's face, pinning him down to the rocks. He reviewed the photographs of the injury as well

as his own diagram of the longitudinal injury almost tracking a bar impression from the top of

Fernandez's head all the way to the base of his neck, in lineal parallel fashion. He indicated that that

injury would definitely be caused by the rod. Law enforcement never told him about the rod. When

asked if the full weight of the boat would have crushed the head to a flat he answered in the negative. 

Despite the trauma and much swelling it would have retained most of its form.  

The next conclusion was predicated upon the impact of Fernandez's teeth leaving small chips

on the round surface of the compass. This is perhaps the most difficult factor to develop here with

decorum. The statement was a false premise to begin with.  There was never a match to Fernandez’s

teeth but worse, no effort to match. The inclusion suggests misconduct on the part of the case agents.

It also implicates other members of law enforcement besides them. The suggestion that the compass

had chips and that the chips were evidence of Fernandez's teeth striking the compass and leaving

residue in one of the chips was false and intended to impact the outcome.

According to the homicide report Dr. Hutchins was called through someone that has never
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worked at the Medical Examiner’s Office and whose name was unrecognizable to Dr. Hutchins. 

Investigator Mendoza supposedly conveyed Dr. Hutchins’ message that indeed the substance was

tooth material but that it could not be pinned to any one of the three decedents because of insufficient

DNA base. First of all, there was never any tooth material. Since there was never any tooth material,

there was never any correlation to Fernandez's teeth. The separation of the marks on the compass are

inconsistent with any tooth impact. The world remembers the tooth profile in the infectious smile

so that alone is evidence of his dental profile, close together, perfect teeth. As to damage to the teeth,

it would have been catastrophic inasmuch as the surface of the compass is as hard as a glass surface

or as a ceramic tabletop. The teeth would have shattered. But the fact is that repeated references were

made to substance that nobody other than five people claimed existed but never did.

Technician Amy was called to collect the evidence but she testified that she did not actually

see anything, no white powder of any kind, no tooth chips. She testified that she swabbed the mark

on the compass but doesn't recall any substance attached. The contemporaneous DNA swab was

negative. And the call to Dr. Hutchins never happened. Worthy of note was Dr. Hutchins saying he

would never have given that kind of information had indeed the call been made at all. Ana

Menendez, the ME investigator denied knowledge of the call or the event.  The premise linking the

call to the premise that it must have been Fernandez’s teeth is another false statement of material fact

included to in order to achieve a desired objective.

The scandal comes from sample M which had no information about “unknown residue” and

“N,” from a gunwale, not the compass, which did, and the crafty way in which Martin testified

falsely about one while describing another. Truly remarkable conduct of the worst kind.

The last link is the determination that Macias struck the bolts underneath the light on the T-

top. Now it has become clear that whatever blood appeared it was not the product of impact because
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no fresh blood would have survived being underwater for an hour on a smooth, polished fiberglass

finish. Martin maintained there was blood on the bolts themselves despite the undisputed evidence

of photographs and technician Amy’s observations to the contrary.  Even her own lieutenant

dimissed the idea and created the flying seat proposition.  

Dr. Hutchins was questioned on the subject of the bolts. In a most professional and profound

manner he seemed annoyed at the simplicity of his sketch and the correlation with the autopsy

photographs. It would be impossible that parallel bolts would cause injuries, perpendicular to one

another, or one transverse, the other oblique. But equally noteworthy is the fact that forensic

technician Amy indicated at her deposition that when she took the photographs on the first day, of

the blood adjacent to the bolts, she observed the bolts and they had neither hair, nor skin, nor blood.

So the bolts which were the purported mechanism of the injury trenching a forehead had no evidence

of any tissue or blood on them. But that did not stop the case agents from making this the exclusion

event of Macias, the principal objective that began with the false statement about Macias being found

near the bow of the boat.

Of course in order to establish that the bolts were the mechanism of the injury they also had

to discard the diver’s observations of Macias.Vanbuskirk noted the body was found not underneath

the bow of the vessel but to the west of the console.  He should know, he found it. The facts did not

hinder the conclusions because by excluding the principal witness’ testimony, the diver’s,  from the

inception they were able to craft a placement that would implicate José Fernandez as the operator.

The investigation concluded that José Fernandez had cocaine in his system and was

intoxicated to the extent that his normal faculties were impaired. Rarely do so many hours of video

disprove an entire proposition. The deposition testimony of the agents established that they spent

over 100 hours reviewing the videos of the three young men from 00:48 hours to 02:42 hours, when
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they left on the boat. They were looking for clues of impairment and evidence of cocaine usage on

many cameras. Not once, according to the testimony of ten members of law enforcement, did José

Fernandez or Eduardo Rivero act or react as if they were using or had used cocaine. No hand

motions, no arm approach to the nose, no changes in behavior leaving the restroom, no bending over

the table to sniff anything, no surreptitious activity, nothing handled consistent with voluntary

ingestion, no reaction consistent with narcotics. But what they did observe was at least one incident

where an employee transferred tequila from a bottle to a separate container. The case agents chose

neither to press the inquiry about the employee who made the transfer, nor interview the employee.

For that matter they did not interview anyone at the bar related to narcotics. What they did focus was

on an individual which later the videos clearly exonerated of contributing to the cocaine proposition

in any way.  It was not suggested that the bottle transfer is the source of the mickey.  It was the

incompetence that is the problem.

This exhaustive analysis showing an absence of evidence on video was further followed by

the product of the several searches. No paraphernalia and no evidence of narcotics, both on any of

the bodies as well as on or around the boat itself. Nothing in the backpack that floated that was

recovered with zippered portions, nothing in any of the personal items, to reflect narcotic usage or

possession.

Law enforcement failed to follow up on what they were advised beginning on October 18,

2016. That is the day that they interviewed Maritza Fernandez with the specific purpose of gathering

incriminating evidence about her son related to drug usage, and no other motive. Although

deposition testimony characterized the contact as in part an extension of condolences, FWC decided

to overlook evidence that José Fernandez had in excess of $15,000 in cash in his backpack when the

night started. They were told and received evidence that Fernandez had his mother get the money
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for him and place it in his backpack herself so that he could pay stadium personnel, who are helpful

to the professional baseball players in their respective activities, during the last days of the season. 

Fernandez intended to finish the season out on Tuesday, after having pitched Monday night

against the Mets, and needed to take care of those obligations then. With some additional cash he

always carried on him and the fact that Rivero was safeguarding the backpack law enforcement

chose not to investigate an involuntary ingestion, a spiked drink or a mickey, perhaps given them to

get to the backpack and take the money, the perpetrator never intending to kill but figuring that the

superstar would leave it as lost. Indeed the money was not recovered so one thing is certain, someone

took it, yet the perpetrator left prized baseballs, obviously not having time to study the contents of

the backpack. 

Law enforcement had additional evidence that Fernandez did not use cocaine. In order to seek

confirmation of his use of cocaine they approached other law enforcement agencies which indicated

they had no such evidence. Case agents asked some narcotic units if they had evidence of the

Marlin's player receiving cocaine from any source, any informant based event. They had no such

evidence. They looked on social media and out of the thousands of reviews not one indicated that

Fernandez had ever used cocaine or would use cocaine. They used various other investigative tools

to try to confirm something in support of cocaine usage by Fernandez but were unable to do so. Even

Captain Marvin volunteered that out of the many calls to FWC not one spoke of Fernandez having

ever used cocaine. While the absence of evidence never made the report what was most egregious

of all was noted by Haney who indicated that he really didn't care about the cocaine because FWC

had enough with his alcohol level, once he established early on that Fernandez was operating the 

vessel. To serve and protect at its best. 

Like a house of cards this whole case is compromised. Tragically the fact law enforcement
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abdicated its investigative responsibility over the involuntary ingestion of cocaine by Fernandez and

Rivero is an affront to accepted law enforcement practice. The fact that the investigation was

compromised by false statements of material fact, that misleading statements were given to jurists

in order to support affidavits, that omissions of critical evidence and assessments permeate the

report, and that tampering has taken place after the initial testimony in anticipation of other

testimony, is unacceptable.

And having disproven the conclusions and proven misconduct the next logical step is to

identify the operator.  Saddled with restrictions, unable to use the autopsy photographs, unable to

refer to privileged information, unable to publish redacted portions of the report and abiding by a

court order, the defense can only indicate that the physical injuries support that prior to impact

Macias was struck on his left and thrown against the T-top rods on his right, then flew out from the

console area in a southwesterly direction at impact.  More will soon follow in the same detail

presented here.

XXII. CONCLUSION

A trial is a quest for the truth, for all of it.  Discovery has proceeded at a torrid pace but much

remains  to be done.  The balance will certainly yield a treasure trove of information and once claims

of privilege that have survived to date are properly addressed and adjudicated given the state of the

case, the facts will confirm the incident report and the conclusions thereon should not stand.

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by

electronic delivery to Christopher W. Royer, Esquire, of Krupnick Campbell Malone Buser Slama

Hancock & Liberman, P.A., at pleadings-JJS@krupnicklaw.com; Richard Danese, Esquire of Gray

Robinson, P.A. at richard.danese@gray-robinson.com; Brandy Elliot, Esquire at

brandy.elliott@myfwc.com; Ben Fernandez, Esquire of Cole, Scott, Kissane at
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